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Suprene Court of Del aware.

Brian T. OLSON, Plaintiff Below, Appellant,
V.
O. AndreasHALVORSEN, David C. Ott, Viking Global Investors L P, Viking Global PartnersLLC, Viking Global
Performance LL C, and Viking Global FoundersL L C, Defendant Below, Appellee.

No. 338, 2009.
Submitted: Cct. 28, 2009.

Deci ded: Dec. 15, 2009.

Background: Renoved co-founder of |limted liability conpany (LLC) filed suit
agai nst LLC and the other two co-founders, seeking to collect a nulti-year earnout of
his interest, and claimng breach of contract, breach of fiduciary duty, civil
conspiracy, right to fair value and interest in the LLC, unjust enrichnent,
accounting, equitable estoppel, and prom ssory estoppel. The Court of Chancery, New
Castl e County, 982 A 2d 286, granted defendants' notion for summary judgnment on
breach of contract claim Followng a bench trial on the remaining clains, the Court
of Chancery, 2009 W. 1317148, entered judgnent for defendants. Plaintiff co-founder
appeal ed.

Hol dings: The Suprene Court, Steele, C. J., held that:

(1) factual finding that founders never departed fromtheir original agreenent that
a departing nenber would receive only his capital account bal ance and accrued
conpensati on was not clearly erroneous;

(2) plaintiff co-founder's failure to prove that founders agreed to earnout
provision in draft operating agreenent precluded his recovery on breach of contract
claim and

(3) statute of frauds applies to LLC agreenents.

Affirmed.
West Headnot es
[1] Appeal and Error €=1009(1)
30 ----
30XVl Revi ew
30XVI (1) Questions of Fact, Verdicts, and Findi ngs
30XVI (1)3 Findings of Court
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30k1009 Effect in Equitable Actions
30k1009(1) In general.

Suprenme Court reviews Vice Chancellor's factual findings followng a bench trial
for clear error.

[2] Appeal and Error €=1008. 1(4)

30 ----
30XVl Revi ew
30XVI (1) Questions of Fact, Verdicts, and Findi ngs
30XVl (1)3 Findings of Court
30k1008 Concl usi veness in General
30k1008.1 In Ceneral

30k1008.1(4) Credibility of witnesses; trial court's superior
opportunity.

When factual findings are based on determ nations regarding the credibility of
W t nesses, the deference already required by the clearly erroneous standard of
appel l ate review i s enhanced.

[3] Limted Liability Conpanies €&=14

241E ----
241Ek14 Operating agreenent.

[ See headnote text bel ow
[3] Limted Liability Conpani es €18

241E ----
241Ek18 Wt hdrawal or expul sion.

Factual finding that founders of |imted liability conpany (LLC) never departed
fromtheir original agreenment that a departing nmenber would receive only his capital
account bal ance and accrued conpensation was not clearly erroneous, in departing
menber's action to collect nmulti-year earnout; all the |ong-formand short-form
operati ng agreenents adhered to the "cap and conmp” principle, founders never signed
the draft agreenent that contained an earnout provision, and all three founders told
president of LLC that they never agreed to an earnout.

[4] Limted Liability Conpanies €14

241E ----
241Ek14 Operating agreenent.

[ See headnote text bel ow
[4] Limted Liability Conpani es €=18
241E ----
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241Ek18 Wt hdrawal or expul sion.

Departing founder's failure to prove that founders of limted liability conmpany
(LLC) agreed to depart fromtheir original agreenment that a departing nmenber would
receive only his capital account bal ance and accrued conpensation, and that they
agreed to earnout provision in draft operating agreenent, providing that each founder
woul d receive a declining percentage of his interest in LLC for six years upon
retirement or death, precluded departing founder's recovery on breach of contract
claim

[5] Appeal and Error €=893(1)

30 ----
30XVl Revi ew
30XVI (F) Trial De Novo
30k892 Trial De Novo
30k893 Cases Triable in Appellate Court
30k893(1) In general.

Suprenme Court would review de novo issue of whether statute of frauds applied to
limted liability conpany (LLC) agreenents, even though issue did not affect case's
di sposition; issue was one that could considerably inpact the drafting and
enf orcenent of LLC agreenents, and involved a question of |law and statutory
construction. 6 West's Del.C § 2714(a).

[6] Frauds, Statute O &=49
185 ----
185V Agreenents Not to Be Performed Wthin One Year or During Lifetine
185k48 Possibility of Performance
185k49 I n general.
[ See headnote text bel ow
[6] Frauds, Statute O &=115.1
185 ----
185VII1 Requisites and Sufficiency of Witing
185k114 Si gnature of Menorandum
185k115.1 Necessity.

Only if the parties cannot possibly performthe agreenment within one year does the
statute of frauds apply and require a witing, signed by the charged party. 6 Wst's
Del.C. § 2714(a).

[7] Limted Liability Conpani es €=14

241E ----
241Ek14 Operating agreenent.

Limted Liability Conpany (LLC) Act generally allows parties to enforce unwitten,
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unsi gned LLC agreenents. 6 West's Del.C. 8§ 18-101(7).
[8] Statutes €=223.1

361 ----
361VI Construction and Operation
361VI (A) General Rules of Construction
361k223 Construction with Reference to Ot her Statutes
361k223.1 In general.

Whenever possible, consistency is presuned between recent |egislation and pre-
exi sting | aw

[9] Statutes €=223.1

361 ----
361VI Construction and Operation
361VI (A) General Rules of Construction
361k223 Construction with Reference to O her Statutes
361k223.1 In general.

Laws are assuned to be cunul ative, not destructive of other | aws.
[10] Statutes €=212.1

361 ----
361VI Construction and Operation
361VI (A) General Rules of Construction
361k212 Presunptions to Aid Construction
361k212.1 Know edge of |egislature.

[ See headnote text bel ow
[10] Statutes €=223.1

361 ----
361VI Construction and Operation
361VI (A) General Rules of Construction
361k223 Construction with Reference to O her Statutes
361k223.1 In general.

[ See headnote text bel ow
[ 10] Statutes €=223.2(.5)

361 ----
361VI Construction and Operation
361VI (A) General Rules of Construction
361k223 Construction with Reference to O her Statutes
361k223.2 Statutes Relating to the Sanme Subject Matter in General
361k223.2(.5) In general.
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It is assuned that when the General Assenbly enacts a later statute in an area
covered by a prior statute, it has in mnd the prior statute, and thus statutes on
t he same subj ect nmust be construed together so that effect is given to every
provision unless there is an irreconcilable conflict between the statutes.

[11] Statutes €=158

361 ----
361V Repeal , Suspension, Expiration, and Revi val
361k158 I nplied repeal in general.

Repeal by inplication is not favored.
[12] Statutes €~=159

361 ----
361V Repeal , Suspension, Expiration, and Revi val
361k159 Inplied repeal by inconsistent or repugnant act.

Courts are reluctant to find repeal by inplication even when the later statute is
not entirely harnonious with the earlier one.

[13] Statutes €=159

361 ----
361V Repeal, Suspension, Expiration, and Revival
361k159 I nplied repeal by inconsistent or repugnant act.

[ See headnote text *1150 bel ow
[13] Statutes €=223.1

361 ----
361VI Construction and Operation
361VI (A) General Rules of Construction
361k223 Construction with Reference to O her Statutes
361k223.1 In general.

If two statutes conflict sonewhat, courts nust, if possible, read themso as to
give effect to both, unless the text or legislative history of the later statute
shows that the legislature intended to repeal the earlier one and sinply failed to do
so expressly.

[ 14] Constitutional Law €=2470

92 ----
92XX Separ ati on of Powers
92XX(C) Judicial Powers and Functions
92XX(C) 2 Encroachnment on Legislature
92k2470 I n general.
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Courts will not do by judicial inplication what the General Assenbly itself has
declined to do by express | egislation.

[ 15] Frauds, Statute O &=122.5

185 ----
1851 X Operation and Effect of Statute
185k122.5 Operation as to rights or renedies in general.

[ See headnote text bel ow
[15] Limted Liability Conpani es €=14

241E ----
241Ek14 Operating agreenent.

Limted Liability Conpany (LLC) Act does not preclude application of the statute of
frauds to LLC agreenents, and thus the statute of frauds applies to LLC agreenents.
6 West's Del.C. 88 18-101 et seq, 2714(a).

*1151 Court Below. Court of Chancery of the State of Delaware in and for New
Castle County, C. A No. 1884.

Upon appeal fromthe Court of Chancery. AFFI RVED.

Collins J. Seitz, Jr. and Bradley R Aronstam of Connolly Bove Lodge & Hutz, LLP
W | mi ngton, DE; David C. Frederick (argued), Scott H Angstreich and Scott K
Att away of Kell og, Huber, Hansen, Todd, Evans & Figel, PLLC, Washington, DC, for
appel | ant .

Jon E. Abrantzyk and John P. Di Tonmo of Morris, N chols, Arsht & Tunnell, LLP
W | m ngton, DE; Andrew L. Frey (argued), Charles A Rothfeld, Andrew H Schapiro and
Hannah Y. S. Chanoi ne of Mayer Brown, LLP, New York City, for appellee.

*1152 Before STEELE, Chief Justice, HOLLAND, and JACOBS, Justi ces.
STEELE, Chief Justice:

Brian A son, the plaintiff bel ow appellant, clains that his investing partners
orally amended their LLC s conpensation provisions. The Vice Chancellor held that
A son failed to prove an anendnent, and that the statute of frauds applies to LLC
operating agreenents, naking the alleged oral anmendnent nonenforceable. d son
asserts that applying the statute of frauds to LLC agreenents contravenes the General
Assenbly's intent to give LLC agreenents maxi mum effect. Because the trial court
commtted no legal error and the record supports the Vice Chancellor's contractual
interpretation, we AFFI RM

FACTS AND PROCEDURAL HI STORY

Andreas Hal vorsen, David Ot, and O son worked together at Tiger Managenent, a
hedge fund. In early 1999, Halvorsen left Tiger Managenent and contacted O son and
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Gt about form ng a new hedge fund, Viking d obal.
| . The February 1999 Meeting and the "Cap and Conp" Agreenent

In February 1999, Hal vorsen, A son, and Ot orally agreed upon Viking s fundanent al
operating terns. They agreed that the three founders woul d operate Viking, and
divide all of its profits annually. If any one of themleft Viking, he would receive
only his capital account bal ance and earned conpensation. (FN1)

1. Formation of the Viking Entities

To carry on the Viking business, the founders created three Delaware entities: (1)
Vi king A obal Performance LLC to collect Viking' s performance fees; (2) Viking
d obal Investors LP to pay Viking' s expenses, enploy Viking's staff, enter into
operational contracts on Viking s behalf, and collect managenent fees; and (3)
Vi king d obal Partners LLC to serve as the general partner for Investors. They
executed certificates of formation on April 8, 1999, and filed themw th the
Secretary of State of Del aware the next day.

I11. Operating Agreenents for the Viking Entities

O son directed Viking' s counsel to draft operating agreenents for the Viking
entities. In April 1999, Viking' s counsel provided the first drafts of the operating
agreenents for Investors, Partners, and Performance. These |ong-form operating
agreenents reflected the founders' earlier oral agreenents.

Vi king's counsel, at A son's direction, also drafted short-form operating
agreenents for Investors, Partners, and Performance. (FN2) After O son requested,
and counsel nmade, a few nodifications, the three founders signed all three short-forn
agreenments. (FN3) The short-formoperating *1153 agreenents do not contain all of
the terns agreed upon by the founders at the February neeting, but each short-form
agreenent does provide that a departing menber will receive only his capital account
bal ance and accrued conpensati on.

After the founders executed the short-form agreenents, O son and Viking' s attorneys
continued to refine the |ong-form agreenments. They produced nore than a dozen drafts
between April 1999 and Cctober 1, 1999 when Vi king was | aunched. As a result of a
potential dispute with an enpl oyee, the founders decided to supersede the Performance
short-form agreenent, by signing the Performance | ong-form agreenent, dated Septenber
28, 1999. The founders never signed |ong-formoperating agreenents for Investors and
Partners, however, the unsigned Investors and Partners | ong-form agreenents, and the
si gned Performance | ong-form agreenent all provide that a departing nenber of Viking
Wi || receive only his capital account bal ance and accrued conpensati on.

| V. Founders and the Earnout Provision
In md-1999, d son proposed that a new entity, Viking dobal Founders LLC, pay a
f ounder an earnout upon his departure fromViking. Qdson did not explain the details

of the earnout at the founders' first neeting, but Halvorsen and Ot considered the
i dea interesting, and the three founders left the issue open for discussion. (FN4)
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A son continued to direct Viking' s attorneys, who prepared nine drafts of the
Founders operating agreenent over roughly a year and a half. The draft agreenent
provi ded that each founder would receive a declining percentage of his interest in
Vi king for six years upon retirenment or death (the earnout provision). During the
drafting process, O son never discussed changes to the Founders agreenment. (FN5)
Bet ween 1999 and 2001, Hal vorsen and Ot received several drafts of the Founders
agreenment, but Hal vorsen and Ot never discussed the drafts or the earnout concept
With Oson after nmeeting briefly in the sumer of 1999. None of the three founders
ever signed a Founders operating agreenent, and Hal vorsen and Ot testified that they
never reached an agreenment with, or nade prom ses to, O son regardi ng the Founders
ear nout concept.

Qutside counsel, at A son's direction, filed a certificate of formation for
Founders on Septenber 28, 1999. d son also instructed Founders to becone a nenber of
Performance, and directed certain portions of the founders' year 2000 to 2005
resi dual incone through Founders.

V. Renegotiation of Conpensation Percentages

By the end of 2001, when O son's conpensation dissatisfied him Hal vorsen refused
to pay himnore, and A son announced his exit from Viking. Halvorsen and 4 son
decided to negotiate a nutually acceptable solution that decreased Hal vorsen's share
and increased dson's share of Viking profits.

*1154 (A son admtted that the three founders did not discuss how the changes in
conpensati on percentages would affect the earnout provision he clainms was agreed to
or their purported entitlenent to the fair value of Founders. Halvorsen and Ot
t hought that these changes would only affect annual conpensation. Both Hal vorsen and
Ot testified that they would never have agreed to increase Oson's retirenent
benefits without requiring himto stay at Viking for a substantial period of tine.

Gt herwi se, A son could have i mredi ately wal ked away with a substantial anmount of
addi ti onal noney, w thout conveying any correspondi ng additional benefit for Viking.

VI . The Liquidation Agreenent
On Novenber 1, 2002, Hal vorsen, O son, and Ot signed a |etter agreenent to govern

any future liquidation of the Viking entities. The |Iiquidation agreenent references
the "Limted Liability Conpany Agreenent for VG-ounders, as anmended fromtine to

time." The founders did not discuss the Founders agreenent for another two years.
VII. The Founders Agreenent and Earnout Resurface
Dani el Cahill, who becane Viking' s president in 2003, discovered the draft Founders

agreenent in the sumrer of 2004. The earnout provision surprised him because the

f ounders had told himon several occasions that enployees would only get paid while
they were actively enployed at Viking. Cahill also testified that O son had told hin
several times that a departing Viking founder could only receive his capital account
bal ance and accrued conpensation. Cahill net with Halvorsen, Oson, and Ot, all of
whom told Cahill that they had not reached an agreenent regarding an earnout. (FN6)

From July 2004 until Novenber 2004, Cahill listed Founders on neeting agendas, so
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t he managenent conm ttee could resol ve open questions about Founders. O son received
t he agendas and attended nost of the neetings, but never raised any questions

regardi ng Founders and never clained that Hal vorsen, OQt, and he had agreed to the
earnout provision in the Founders agreenent.

VIII. dson's Personal Financial Statenents

I n 2003 and 2004, O son prepared personal financial statenents setting forth his
net worth. As his interest in the Viking entities in 2003 and 2004, O son listed the
amount of his capital account bal ance, but did not |list the value of the equity
(either through a fair value analysis or an earnout concept) to which he now clains
he is entitled. Q son represented his signed personal financial statenment as both
correct and conpl ete.

| X. A son's Disappointnent and Sabbati cal

At the end of 2004, O son expressed di sappointnent with his portfolio returns and
his role at Viking. |In March 2005, d son infornmed Hal vorsen, OQt, and Cahill of his

decision to take a six nonth sabbatical. O son nentioned that he mght like to
transition into another role at Viking, such as running a separately nmanaged fund.
A son also told Cahill, however, that he m ght not return to Viking.

*1155 X. Viking Term nates d son

Vi king did not replace A son instead, Viking shut down his portfolio, and Hal vorsen

i nstructed Cahill to determ ne what role O son could play upon his return. Cahill,
along with other menbers of Viking' s managenent, concluded that a separate O son
operated fund woul d not best serve Viking and its investors. Cahill also concluded

that Viking operated nore efficiently w thout 4 son.

After discussing Cahill's findings, the managenent comm ttee unani nously determ ned
that Viking had no place for dson. At a neeting on August 29, 2005, Hal vorsen and
Gt informed A son that he would not be returning to Viking after his sabbatical .

A son then asked about Founders for the first tine in six years. Halvorsen told

A son that they had not given any thought to Founders. On his departure, Viking paid
A son over $100 million, representing his 2005 conpensation and his capital accounts
In each Viking entity.

Xl. Ason Sues Viking in the Court of Chancery

On January 12, 2006, A son filed suit in the Court of Chancery seeking, anmong ot her
things, to collect the nmulti-year earnout he clainms Viking owes hi munder the
unsi gned Founders operating agreenent. O son asserted the following clains: (1)
breach of contract; (2) breach of fiduciary duty; (3) civil conspiracy; (4) right
to fair value and interest in the Viking entities pursuant to 6 Del. C. 8§ 18-604 and
6 Del. C. 8§ 17-604; (5) unjust enrichnment; (6) accounting; (7) equitable estoppel;
and (8) prom ssory estoppel.

XlI. Summary Judgnent in Favor of Viking on the Contract Claim
The parties filed cross notions for sunmary judgnment. On October 22, 2008, the
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Vi ce Chancel |l or granted Vi king summary judgnment on O son's breach of contract claim

The Vice Chancellor first found that the statute of frauds applies to LLC operating
agreenents. The Del aware statute of frauds states that parties nust reduce to
writing, and the defending party nust have signed, any agreenent that cannot be
conpleted wwthin one year fromits making. (FN7) The Vice Chancellor held that the
statute of frauds prevents enforcenent of oral LLC agreenents that require nore than
one year to conplete. (FN3)

Second, the Vice Chancellor found that "all anobunts except the first earnout
paynment cannot possibly be calculated until after one year follow ng the all eged
agreenent” and that "substantive obligations and restrictions extending for multiple
years woul d be placed on [Hal vorsen] and Ot by the unsigned Founders operating
agreenent." (FN9) Thus, the Vice Chancell or concluded that the earnout provision in
t he unsi gned Founders operating agreenent fell within the statute of frauds and,

t hus, was unenforceabl e.

*1156 Third, the Vice Chancellor determned that O son did not satisfy the
mul tiple-witings exception to the statute of frauds. The Vice Chancellor found that
the lIiquidation agreenment did not unanbi guously reference the unsigned Founders
operati ng agreenent. (FN10) The Vice Chancellor further found that none of the
docunents O son identifies clearly refer to either the unsigned Founders operating
agreenent or the earnout provision. The Vice Chancellor concluded that "[w]ithout a
clear and specific reference in a signed witing to the unsigned Founders operating
agreenment containing the earnout provision, there is insufficient evidence to bring
t he Founders operating agreenent under the unbrella of the nultiple witings
exception."” (FN11) Thus, the Vice Chancellor held that the unsigned Founders
agreenment violates the one-year rule of the statute of frauds and granted summary
| udgment in favor of Viking on Ason's breach of contract claim

XIll. Ason Limted to H's "Cap and Conp"

Thereafter, the parties submtted pretrial briefs and the Vice Chancellor held a
six-day trial on AQson's remaining clains in Novenber and Decenber 2008. The parties
submitted post-trial briefs and engaged in post-trial argunment on February 17, 2009.
At trial and in his briefs, Oson focused on his purported entitlenent to fair val ue
for his interest in the Viking entities. Viking proved, and O son admtted, that the
Vi ki ng founders had agreed that a departing founder would receive only his capital
account bal ance and accrued conpensation. (FN12) The Vice Chancellor found that
O son did not prove that any ot her agreenent superseded the "cap and conp" agreenent.
Rat her, the Vice Chancellor held that "[wlhile there is virtually no evidence,
outside of Ason's own testinony, that the founders intended to depart fromthe 'cap
and conp' agreenent, there is substantial evidence that Viking continued to act in
conformty with the 'cap and conp' agreenent before and after the formation of
Founders."” (FN13) Thus, the Vice Chancellor concluded that O son could not collect
the fair value of his ownership interest in any of the Viking entities, but only his
capital account bal ance and accrued conpensation. (FN14)

XI'V. O son Appeals
On appeal, A son argues that we nust remand his (1) breach-of-contract and (2)
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fair-value clains, both of which the Court of Chancery erroneously rejected. d son
asserts that the Vice Chancellor erred by granting Viking's notion for summary

j udgnent on O son's contract claim because (1) the statute of frauds does not apply
to LLC operating agreenents and, (2) even if it does, O son satisfied the nmultiple-
Writings exception to the statute of frauds. d son clainms that, under the Founders
operating agreenent earnout provision, Viking nust pay hima multi- *1157 vyear
earnout of his interest in the enterprise, or, alternatively, pay himthe fair val ue
of his ownership.

DI SCUSSI ON
|. dson's Fair-Value and Breach-of -Contract C ai ns

A son clains that the unsigned Founders operating agreenment entitles himto an
earnout, and that if we find that (1) the statute of frauds does not apply to LLC
agreenments or that (2) even if applicable the statute of frauds does not bar O son's
breach-of-contract claim then we nust remand for a trial on his contract claim
because the Vice Chancel |l or granted Viking sumary judgnent on that claim d son
further contends that even if the founders did not agree to an equity earnout,
Section 18-604 of the LLC Act and 6 Del. C. 8 17-604 entitle himto the fair value of
his interest in Viking.

O son clains that the founders agreed to a distribution of their Viking equity
shares, and that they formed Founders for that purpose. By granting summary judgnent
on the contract claim O son asserts the Vice Chancell or skewed the outcone of
A son's fair-value claim because that ruling precluded "evidence that went '"to the
very heart of [O son's] case and m ght well have affected the outcone of the trial.’

(FN15) Thus, dson urges, we nust remand his fair-value claim

After the Vice Chancellor granted sunmary judgnment in favor of Viking on dson's
contract claim the trial court held a six-day trial on A son's renaining clains.
The Vice Chancel lor found that no ot her agreenent superseded the founders' "cap and
conp” agreenent, and therefore, Oson is entitled to paynent under only that
provi si on.

[1][2] We review the Vice Chancellor's factual findings followng a bench trial for
clear error. (FN16) "Wen the factual findings are based on determ nations
regarding the credibility of witnesses, the deference already required by the clearly
erroneous standard of appellate review is enhanced.” (FN17)

A. dson's Fair-Value daim

[3] O son contends that Viking owes himthe fair value of his equity interest, and
that we nmust remand this fair value claimfor a newtrial. Under Section 18-604 of
t he Del aware LLC Act, a resigning nenber of an LLC "is entitled to receive ... the
fair value of such nmenber's Iimted liability conpany interest,” unless the LLC
agreenment provides otherwise. (FN18) Under 6 Del. C. 8 17-604, a w thdraw ng
partner of a limted partnership "is entitled to receive ... the fair value of such
partner's partnership interest,” unless the partnership agreenent provides otherw se.
A son admts that the founders originally agreed that a departing nenber would only
receive his "cap and conp.™ Thus, for A son to succeed on his fair-value claim he
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had to prove that the founders amended their original "cap and conmp” agreenent.

The Vice Chancell or found that the founders never superseded the original "cap and
conp” agreenent. The evidence substantially supporting this finding includes that
t he founders agreed on the "cap and conp"” principle because of their *1158
experience at Tiger; all the long-formand short-form operating agreenents adhere to
the "cap and conp” principle; the founders never signed the draft Founders agreenent
t hat contai ned the earnout provision; the founders did not discuss the earnout
provi sion when they renegotiated their conpensation percentages; O son could have
left Viking inmediately after the renegotiation with a substantial anount of
addi tional noney, yet without obligation to confer any additional correspondi ng
benefit to Viking; dson told Cahill on several occasions that Viking' s founders
were only entitled to their "cap and conmp” upon departing fromViking; all three
Vi king founders told Cahill that they never agreed to an earnout; no one di scussed
t he Founders agreenent or the earnout provision, even though Cahill |isted Founders
on the managenent commttee neeting agendas for several nonths; Smth testified that
he believed that the Viking founders never agreed to an earnout and or finalized the
draft Founders operating agreenment; dson did not list on his 2003 and 2004 personal
financial statenents the value of the equity that he now clains to have in the Viking
enterprise; and Ason did not bring up the alleged earnout until August 29, 2005,
when Hal vorsen and Ot told himthat he could not return to Viking. Very little, if
any, evidence--outside of Ason's testinony--indicates that Viking' s founders
departed fromthe "cap and conp" agreenent.

O son clains that, by granting summary judgnent on O son's contract claim the Vice
Chancel |l or prevented only consideration of the evidence supporting Oson's fair-val ue
claim O son bases his argunent on the fact that the Vice Chancellor's post-trial
opi ni on does not discuss the |iquidation agreenent or the testinony related to it.

A son contends that the |iquidation agreenent, which the founders signed, evidences
t he founders' decision not to surrender their equity interests.

Granting summary judgnent on A son's contract claimdid not affect the Vice
Chancellor's consideration of Ason's fair-value claim Nor did that ruling prevent
A son fromintroducing any evidence at trial. 1In fact, Oson attenpted to prove, and
the Vice Chancellor addressed in his post-trial opinion, the existence of an earnout
or other equity-distribution schene that departed fromthe parties' "cap and conp”
agr eement .

Al t hough the Vice Chancellor did not discuss the liquidation agreenent specifically
in his post-trial opinion, that fact offers little, if any, support for Ason's clain
that the founders agreed to an equity payout. The |iquidation agreenent nerely
refers to the operating conmttees and agreenents. (FN19) The Vice Chancel |l or
*1159 did not Iimt Oson's use of the liquidation agreenent at trial. Therefore,
we uphold the Vice Chancellor's findings that the Viking founders never departed fron
the original "cap and conp"” agreenent and that Vi king does not owe O son an equity
payout. These findings were not clearly erroneous.

B. dson's Breach-of-Contract C aim

[4] O son also clainms that Viking owes hima nulti-year earnout under the earnout
provision in the Founders agreenent. O son asserts that if (1) the statute of frauds
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does not apply to LLC agreenents or (2) the statute of frauds does not bar O son's
breach-of -contract claim then we nust remand his contract claimfor a newtrial,
because the Vice Chancel |l or erroneously disposed of Ason's contract claimon sumary
j udgment. O son is wong even if we find that the Vice Chancellor ruled incorrectly
on the statute of frauds issues, we need not remand O son's contract claim because
the Vice Chancellor's statute of frauds rulings did not affect the outcone.

The Vice Chancellor rejected a necessary elenent of Ason's contract claimwhen he
found, as fact, that the founders never superseded the original "cap and conp”
agreenent. To succeed on his contract claim O son would have to prove that Viking's
f ounders agreed to depart fromthe original "cap and conp” agreenent, and that they
agreed to the earnout provision in the draft Founders agreement. Obviously, O son
cannot establish this elenment of his claim because the Vice Chancel |l or has al ready
found--wi th substantial evidentiary support--to the contrary. The Vice Chancellor's
factual ruling is not clearly wong, for which reason we need not renmand O son's
contract claim

1. The Statute of Frauds and LLC Agreenents

A son next clainms that the Vice Chancellor's holding that the statute of frauds
applies to LLC operating agreenents, is irreconcilable with the Del aware LLC Act.
A son asserts that the policy and text of the Delaware LLC Act preclude the
application of the statute of frauds to LLC operating agreenents.

[5] W& nust decide, as a matter of first inpression, whether the statute of frauds
applies to LLC agreenents. W have often declined to decide an issue that does not
affect a case's disposition, but this issue is one that could considerably inpact the
drafting and enforcenent of LLC agreenents. For this reason and because this issue
i nvol ves a question of |law and statutory construction, we proceed to review it de
novo. (FN20)

[6] The Del aware statute of frauds, which the General Assenbly enacted over a
century ago, bars the enforcenent of an agreenent "that is not to be perforned within
t he space of one year fromthe nmaking thereof,” unless it is (1) witten and (2)
si gned by the party agai nst whomthe agreenent is to be enforced. (FN21) Only if
the parties cannot possibly performthe agreenment within one year does the statute of
frauds apply and require a witing, signed by the charged party. (FN22)

*1160 [7] The Del aware LLC Act seeks "to give maxi numeffect to the principle of
freedom of contract and to the enforceability of limted liability conpany
agreenments.” (FN23) To that end, the Delaware LLC Act allows "witten, oral or
i npl i ed" LLC agreenents. (FN24) The Del aware LLC Act al so provides that "[a]
limted liability conpany is not required to execute its limted liability conpany
agreenent” and that "[a] limted liability conpany is bound by its limted liability
conpany agreenent whether or not the limted liability conpany executes the limted
liability conpany agreenent." (FN25) Thus, the Del aware LLC Act generally allows
parties to enforce unwitten, unsigned LLC agreenents.

[8][9][10] In this case, we nmust determ ne whether parties to a Delaware LLC
agreenment may enforce an unsigned or unwitten LLC agreenent that would require nore
than a year to conplete. W nust adhere to the rules of statutory construction and,
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whenever possible, presune consistency between recent |egislation and pre-existing
law. (FN26) "Laws are assuned to be cumul ative, not destructive of other |aws."
(FN27) W "assune[ ] that when the Ceneral Assenbly enacts a later statute in an
area covered by a prior statute, it has in mnd the prior statute,"” and thus,
"statutes on the same subject must be construed together so that effect is given to
every provision unless there is an irreconcilable conflict between the statutes...."
( FN28)

[11][12][13] The Del aware LLC Act does not address the relationship between LLC
agreenents and the statute of frauds. O son argues, however, that the policy and
provi sions of the LLC Act evidence the General Assenbly's intent to preclude the
statute of frauds fromLLC agreenents. It is possible, as a theoretical matter, that
the statute of frauds may not apply to LLC agreenents, as a result of the LLC Act's
I nplied repeal of the statute of frauds. But, repeal by inplication is not favored.
(FN29) W have long recognized that "unless it is expressly so provided, one act
does not ordinarily repeal another, if both, in whole or in part, can be construed
together.” (FN30) W are "reluctant to find repeal by inplication even when the
| ater statute is not entirely harnonious with the earlier one," and "[i]f two
statutes conflict sonewhat, [we] nust, if possible, read themso as to give effect to
both, unless the text or legislative history of the later statute shows that [the
| egi slature] intended to repeal the earlier one and sinply failed to do so
expressly." (FN31)

*1161 A The LLC Act and Statute of Frauds Operate Toget her

Based on the rules of statutory construction, we nust, if possible, construe the
LLC Act and the statute of frauds together. O son argues that the Delaware LLC Act's
express intent to give maxi mumeffect to LLC agreenents precludes the statute of
frauds from applying to those agreenents, because the conflict between the underlying
intent of the LLC Act and the statute of frauds renders themirreconcil able.

W di sagree because we can construe the LLC Act and the statute of frauds together.
We, therefore, we nust give effect to both statutes. The statute of frauds does not
conflict with the LLC Act anynore than the statute of frauds generally conflicts with
contracts. The LLC Act does not guarantee enforcenment of all oral or inplied LLC
agreenments. Rather, the LLC Act, like nmany other contracts, treats LLC agreenents by
permtting oral, witten, or inplied agreenents. The LLC Act's explicit recognition
of oral and inplied LLC agreenents does not preclude the statute of frauds. Rather,
such legislative recognition indicates that an LLC agreenent operates |ike any other
oral, witten, or inplied contract, i.e., it requires conpliance with the statute of
frauds.

The statute of frauds does not contravene the |egislative policy of giving "maxinmn
effect” to LLC agreenents. The LLC Act cannot--and has not--rendered LLC agreenents
| npervious to all other rules and laws relating to contract law. In no way does the
LLC Act Iimt the types of substantive agreenents that contracting parties may enter.
The General Assenbly did not clearly indicate any intent to advance this unlikely
obj ecti ve.

B. The LLC Act's Text and Legislative Hi story do not Renobve LLC Agreenents fromthe
Scope of the Statute of Frauds
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W will find an inplied repeal only if the General Assenbly clearly intended LLC
agreenents to be insulated fromthe operation of the statute of frauds. O son clains
that the stated policy of giving "maxi mumeffect” to enforceability of LLC agreenents
clearly indicates the General Assenbly's intent to renove LLC agreenents fromthe
scope of the statute of frauds. W disagree; neither the LLC Act's text, nor its
| egi sl ative history supports that intent.

The legislative history of the LLC Act does not denonstrate the CGeneral Assenbly's
intent to place LLC agreenents outside of the statute of frauds. Wen the Ceneral
Assenbly originally enacted the LLC Act in 1992, it only permtted witten LLC
agreenments. (FN32) 1In 1995, the CGeneral Assenbly amended the LLC Act to permt "any
agreenment, witten or oral." (FN33) 1In 2007, the General Assenbly further expanded
the LLC Act to allow "inplied" LLC agreenents. (FN34) 1In its current form Section
18-101(7) of the LLC Act provides that LLC agreenents nmay be "witten, oral or
implied.” (FN35)

Adm ttedly, these anmendnents to Section 18-101(7) clearly increase the contracting
parties' flexibility to enter into LLC operating agreenments. But, the anendnments do
not evidence any intent by CGeneral Assenbly to renove LLC agreenments fromthe reach
of the statute of frauds. |f anything, these anendnents indicate the exact opposite.
The General Assenbly woul d have added an explicit provision during the course of any
of their *1162 serial anmendnents, had it intended to place LLC agreenents outside
the statute of frauds. The General Assenbly has the authority, of which it is well
aware, to exclude LLC agreenents fromthe operation of the statute of frauds if it so
chooses. (FN36) Rather than specifically doing so, however, the General Assenbly
decided to permt nore types of contracts under the LLC Act. W w Il not presune the
General Assenbly's intent to create a legal result that it omtted to specify--
particularly where, as here, it repeatedly anended a statute and had nultiple
opportunities to clarify its intent as with the LLC Act. By providing that LLC
agreenents can be "witten, oral or inplied,” we can infer only that the CGeneral
Assenbly intended to give "maxi numeffect” to LLC agreenents by treating them
simlarly to nost other contracts.

W infer fromthe policy stated in Section 18-1101(b) that the General Assenbly
i ntended the LLC Act to give maxinumeffect to the enforceability of LLC agreenents.
The General Assenbly offered the |limted liability conpany as an alternative to the
corporate formfor entrepreneurs and investors. In keeping with this legislative
i ntent, we construe the "maxi mumeffect” of LLC agreenents as all ow ng governance
terms not permitted under the nore restrictive corporate paradigm It is in that
sense that the General Assenbly intended to give "maxi numeffect” to the LLC
busi ness entity formati on and agreenent.

[ 14] [ 15] Because we can construe the statute of frauds and the LLC Act together and
the General Assenbly did not clearly intend the LLC Act to render the statute of
f rauds inapplicable, there is no inplied repeal of the statute of frauds. As the
Vi ce Chancel |l or stated, the statute of frauds should "protect defendants agai nst
unf ounded or fraudul ent clains that would require performance over an extended period
of time." (FN37) The legislature enacted the statute of frauds over a century ago,
and its purpose remains valid. |If the General Assenbly intends to limt the
application of the statute of frauds by renoving LLC agreenents fromits scope, the
General Assenbly nmust say so explicitly. "[W] will not do by judicial inplication
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what the General Assenbly itself has declined to do by express legislation.” (FN38)
Accordi ngly, we hold that the Del aware LLC Act does not preclude application of the
statute of frauds to LLC agreenments. Therefore, the statute of frauds applies to LLC
agreenents, and the Vice Chancellor correctly so held.

I11. The Statute of Frauds and the Multiple-Witings Exception

A son does not claimthat the statute of frauds is applicable to the earnout
provision of the draft Founders agreenent. \Wat he does claimis that the unsigned,
draft Founders agreenent and the signed |iquidation agreenent satisfied the
"mul ti ple-witings" exception to the statute of frauds. Because the Vice Chancell or
correctly found that the founders never superseded the "cap and conp" agreenent,
*1163. that rendered A son unable to establish a necessary elenment of his contract
claim Therefore, we decline to address this issue.

CONCLUSI ON

We hold that the Vice Chancellor did not clearly erroneously conclude that the
Vi ki ng founders never departed fromthe original "cap and conp” agreenent, and that
they were not obligated to pay O son an earnout or the fair value of his interest in
Viking. W further hold that the Delaware LLC Act does not explicitly renove LLC
agreenents fromthe application of the statute of frauds. Therefore, the statute of
frauds applies to LLC agreenents.

For the foregoing reasons, we AFFIRV the judgnent of the Court of Chancery.

(FN1.) Halvorsen, Oson, and Ot forfeited | arge suns of noney after resigning from
Ti ger Managenent because of its deferred conpensation system They deci ded that

Vi king woul d pay out all the profits annually to avoid the perceived unfairness of
Ti ger Managenent's deferred conpensati on system Halvorsen, dson, and Gt al
testified that they agreed to this "cap and conp" agreenent.

(FN2.) Counsel drafted short-form operating agreenents because, in April 1999,
counsel was refining the |ong-formoperating agreenents and the Viking entities
needed operating agreenents to enter into a real estate |ease and open bank
accounts. Counsel specifically drafted the short-form operating agreenents
consistent wwth the core principles of Vking.

(FN3.) The founders executed the short-form operating agreenents for Investors and
Partners on May 10, 1999, and the short-form operating agreenent for Performnce on
Septenber 8, 1999.

(FN4.) dson testified that a nonth or two later the three founders held a second
nmeeting to discuss the earnout concept, where he distributed a termsheet to

Hal vorsen and Ot about that provision. Halvorsen and Ot both testified that they
had never seen this termsheet before litigation.

(FN5.) Many of these changes differed significantly fromthe termsheet O son clains
he showed Hal vorsen and Ot.

(FN6.) Brian Smth, Viking's Chief Financial Oficer, also testified at trial that
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he believed the three founders never agreed to an earnout and that they had never
finalized the Founders agreenent.

(FN7.) 6 Del. C. § 2714(a).

(FN8.) The Vice Chancellor omtted the word "oral,"” where he states that "if an LLC
agreenent contains a provision or nultiple provisions which cannot possibly be
performed within one year, such provision or provisions are unenforceable.” d son
v. Hal vorsen, 982 A 2d 286, 2008 W. 6745401, at *3 (Del.Ch. Cct. 22, 2008). This
holding, read literally, prevents enforcenent of any LLC agreenent that requires
nore than one year to perform even if in witing and signed. W expect that the
Vi ce Chancell or mistakenly omtted the word "oral,"” because his discussion
ot herwi se conports with ours.

(FN9.) dson, 982 A 2d 286, 2008 W. 6745401, at *5.

(FN10.) The Vice Chancellor stated that " 'Limted Liability Conpany Agreenent' is a
generic phrase and there is no additional information, such as a date or

di stinguishing terns, to aid in determ ning whether the |iquidation agreenent
refers to the unsigned Founders | ong-form docunent or an oral operating agreenment
for Founders." 1d.

(FN11.) Id. at *®.

(FN12.) The Vice Chancellor stated that the statute of frauds does not nake the "cap
and conp" agreenent unenforceable, because it is possible that the "cap and conp”
agreenent could be conpleted within one year.

(FN13.) dson v. Halvorsen, 2009 W. 1317148, at *9 (Del.Ch. May 13, 2009).
(FN14.) The Vice Chancellor found that Ason's other clains all failed as well.
(FN15.) Barrow v. Abranowi cz, 931 A 2d 424, 429 (Del.2007).

(FN16.) Honmestore, Inc. v. Tafeen, 888 A 2d 204, 217 (Del.2005)

(FN17.) Cede & Co. v. Technicolor, Inc., 758 A 2d 485, 491 (Del.2000).

(FN18.) 6 Del. C. § 18-604.

(FN19.) Section 1(a) of the Liquidation Agreenent, entitled "Liquidation
Responsibilities,” provides, in part, the follow ng:

Upon the occurrence of a Liquidation Event (as defined below), the undersigned
parties agree that all power and authority granted to (i) the operating commttee
of VGPerformance under the Limted Liability Conpany Agreenent of VGPerformance, as
anended fromtine to tine, (ii) the operating commttee of VGounders under the
Limted Liability Conpany Agreenent of VGounders, as anended fromtinme to tine,
(1i1) the operating conmttee of VGPartners under the Limted Liability Conpany
Agreenent of VGPartners, as anmended fromtime to tinme, and (iv) the general partner
of VA nvestors under the Limted Partnership Agreenent of VG nvestors, as anmended
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fromtime to tinme (collectively, the "Operating Agreenents”) and applicable | aw
shall vest with you to the extent necessary to carry out the pronpt and orderly
wi ndi ng-up |iquidation and dissolution of the Viking Entities in accordance with
the Operating Agreenents, the governing docunents applicable to the Affiliated
Funds and applicable | aw (the "Liquidation Responsibilities").

*1163_ (FN20.) State v. Fletcher, 974 A 2d 188, 192 (Del.2009).

(FN21.) 6 Del. C. 8§ 2714(a).

(FN22.) Haveg Corp. v. Cuyer, 211 A 2d 910, 912 (Del. 1965).

(FN23.) 6 Del. C. § 18-1101(b).

(FN24.) The Del aware LLC Act states, in pertinent part, that " "[lI]imted liability
conpany agreenent' neans any agreenent (whether referred to as a limted liability
conpany agreenent, operating agreenent or otherwise) witten, oral or inplied, of
t he nmenber or menbers as to the affairs of alimted liability conpany and the
conduct of its business.” 6 Del. C. 8§ 18-101(7).

(FN25.) 1d.

(FN26.) Hubbard v. Dunkl eberger, 659 A 2d 227, 1995 W. 131789, at *6 (Del. Mar. 16,
1995) (Order) (quoting Du Pont v. Du Pont, 87 A 2d 394, 399 (1952)).

(FN27.) Id.

(FN28.) Fletcher, 974 A 2d at 193 (quoting State Dept. of Labor v. Mnner, 448 A 2d
227, 229 (Del.1982)).

(FN29.) Hubbard, 659 A 2d 227, 1995 W. 131789, at *6 (quoting Du Pont, 87 A 2d at
399).

(FN30.) Id.

(FN31.) Fletcher, 974 A 2d at 194 (quoting Sutherland, Statutory Construction §
23.09 at 338 (5th ed. 1991)).

(FN32.) 68 Del. Laws ch. 434, § 1 (1992).

(FN33.) 70 Del. Laws ch. 75, 8§ 3 (1995).

(FN34.) 76 Del. Laws ch. 105, 8§ 1 (2007).

(FN35.) 6 Del. C. 8§ 18-101(7).

(FN36.) The CGeneral Assenbly expressly states that the LLC Act prevails over two

ot her sections of the Delaware Code. Specifically, Section 18-1101(g) provides
that "Sections 9-406 and 9-408 of this title do not apply to any interest in a
l[imted liability conpany, including all rights, powers and interests arising under

alimted liability conpany agreenment or this chapter. This provision prevails
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over §§ 9-406 and 9-408 of this title." 6 Del. C. § 18-1101(g).
(FN37.) O 'son, 982 A 2d 286, 2008 W. 6745401, at *3.

(FN38.) Fletcher, 974 A 2d at 194.
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