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*1150  986 A. 2d 1150

Supr eme Cour t  of  Del awar e.

Brian T. OLSON, Plaintiff Below, Appellant,
v.

O. Andreas HALVORSEN, David C. Ott, Viking Global Investors LP, Viking Global Partners LLC, Viking Global
Performance LLC, and Viking Global Founders LLC, Defendant Below, Appellee.

No. 338, 2009.
Submi t t ed:   Oct .  28,  2009.

Deci ded:   Dec.  15,  2009.

Background:  Removed co- f ounder  of  l i mi t ed l i abi l i t y  company ( LLC)  f i l ed sui t
agai nst  LLC and t he ot her  t wo co- f ounder s,  seeki ng t o col l ect  a mul t i - year  ear nout  of
hi s i nt er est ,  and cl ai mi ng br each of  cont r act ,  br each of  f i duci ar y dut y,  c i v i l
conspi r acy,  r i ght  t o f ai r  val ue and i nt er est  i n t he LLC,  unj ust  enr i chment ,
account i ng,  equi t abl e est oppel ,  and pr omi ssor y est oppel .   The Cour t  of  Chancer y,  New
Cast l e Count y,  982 A. 2d 286,  gr ant ed def endant s '  mot i on f or  summar y j udgment  on
br each of  cont r act  c l ai m.   Fol l owi ng a bench t r i al  on t he r emai ni ng cl ai ms,  t he Cour t
of  Chancer y,  2009 WL 1317148,  ent er ed j udgment  f or  def endant s.   Pl ai nt i f f  co- f ounder
appeal ed.

Holdings:  The Supr eme Cour t ,  St eel e,  C. J. ,  hel d t hat :

( 1)  f act ual  f i ndi ng t hat  f ounder s never  depar t ed f r om t hei r  or i gi nal  agr eement  t hat
a depar t i ng member  woul d r ecei ve onl y hi s capi t al  account  bal ance and accr ued
compensat i on was not  c l ear l y er r oneous;

( 2)  pl ai nt i f f  co- f ounder ' s f ai l ur e t o pr ove t hat  f ounder s agr eed t o ear nout
pr ovi s i on i n dr af t  oper at i ng agr eement  pr ecl uded hi s r ecover y on br each of  cont r act
c l ai m;  and

( 3)  st at ut e of  f r auds appl i es t o LLC agr eement s.

Af f i r med.

West  Headnot es

[ 1]  Appeal  and Er r or  1009( 1)

30 - - - -
30XVI  Revi ew

30XVI ( I )  Quest i ons of  Fact ,  Ver di ct s,  and Fi ndi ngs
30XVI ( I ) 3 Fi ndi ngs of  Cour t
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30k1009 Ef f ect  i n Equi t abl e Act i ons
30k1009( 1)  I n gener al .

Supr eme Cour t  r evi ews Vi ce Chancel l or ' s f act ual  f i ndi ngs f ol l owi ng a bench t r i al
f or  c l ear  er r or .

[ 2]  Appeal  and Er r or  1008. 1( 4)

30 - - - -
30XVI  Revi ew

30XVI ( I )  Quest i ons of  Fact ,  Ver di ct s,  and Fi ndi ngs
30XVI ( I ) 3 Fi ndi ngs of  Cour t

30k1008 Concl usi veness i n Gener al
30k1008. 1 I n Gener al

30k1008. 1( 4)  Cr edi bi l i t y  of  wi t nesses;   t r i al  cour t ' s  super i or
oppor t uni t y.

When f act ual  f i ndi ngs ar e based on det er mi nat i ons r egar di ng t he cr edi bi l i t y  of
wi t nesses,  t he def er ence al r eady r equi r ed by t he c l ear l y er r oneous st andar d of
appel l at e r evi ew i s enhanced.

[ 3]  Li mi t ed Li abi l i t y  Compani es 14

241E - - - -
241Ek14 Oper at i ng agr eement .

[ See headnot e t ext  bel ow]

[ 3]  Li mi t ed Li abi l i t y  Compani es 18

241E - - - -
241Ek18 Wi t hdr awal  or  expul s i on.

Fact ual  f i ndi ng t hat  f ounder s of  l i mi t ed l i abi l i t y  company ( LLC)  never  depar t ed
f r om t hei r  or i gi nal  agr eement  t hat  a depar t i ng member  woul d r ecei ve onl y hi s capi t al
account  bal ance and accr ued compensat i on was not  c l ear l y er r oneous,  i n depar t i ng
member ' s act i on t o col l ect  mul t i - year  ear nout ;  al l  t he l ong- f or m and shor t - f or m
oper at i ng agr eement s adher ed t o t he " cap and comp"  pr i nci pl e,  f ounder s never  s i gned
t he dr af t  agr eement  t hat  cont ai ned an ear nout  pr ovi s i on,  and al l  t hr ee f ounder s t ol d
pr esi dent  of  LLC t hat  t hey never  agr eed t o an ear nout .

[ 4]  Li mi t ed Li abi l i t y  Compani es 14

241E - - - -
241Ek14 Oper at i ng agr eement .

[ See headnot e t ext  bel ow]

[ 4]  Li mi t ed Li abi l i t y  Compani es 18

241E - - - -

© 2010 Thomson Reut er s.  No cl ai m t o or i gi nal  U. S.  Govt .  wor ks.



Page 3
986 A. 2d 1150,  Ol son v.  Hal vor sen,  ( Del . Supr .  2009)

241Ek18 Wi t hdr awal  or  expul s i on.

Depar t i ng f ounder ' s f ai l ur e t o pr ove t hat  f ounder s of  l i mi t ed l i abi l i t y  company
( LLC)  agr eed t o depar t  f r om t hei r  or i gi nal  agr eement  t hat  a depar t i ng member  woul d
r ecei ve onl y hi s capi t al  account  bal ance and accr ued compensat i on,  and t hat  t hey
agr eed t o ear nout  pr ovi s i on i n dr af t  oper at i ng agr eement ,  pr ovi di ng t hat  each f ounder
woul d r ecei ve a decl i ni ng per cent age of  hi s i nt er est  i n LLC f or  s i x year s upon
r et i r ement  or  deat h,  pr ecl uded depar t i ng f ounder ' s r ecover y on br each of  cont r act
c l ai m.

[ 5]  Appeal  and Er r or  893( 1)

30 - - - -
30XVI  Revi ew

30XVI ( F)  Tr i al  De Novo
30k892 Tr i al  De Novo

30k893 Cases Tr i abl e i n Appel l at e Cour t
30k893( 1)  I n gener al .

Supr eme Cour t  woul d r evi ew de novo i ssue of  whet her  st at ut e of  f r auds appl i ed t o
l i mi t ed l i abi l i t y  company ( LLC)  agr eement s,  even t hough i ssue di d not  af f ect  case' s
di sposi t i on;  i ssue was one t hat  coul d consi der abl y i mpact  t he dr af t i ng and
enf or cement  of  LLC agr eement s,  and i nvol ved a quest i on of  l aw and st at ut or y
const r uct i on.   6 West ' s Del . C.  § 2714( a) .

[ 6]  Fr auds,  St at ut e Of  49

185 - - - -
185V Agr eement s Not  t o Be Per f or med Wi t hi n One Year  or  Dur i ng Li f et i me

185k48 Possi bi l i t y  of  Per f or mance
185k49 I n gener al .

[ See headnot e t ext  bel ow]

[ 6]  Fr auds,  St at ut e Of  115. 1

185 - - - -
185VI I I  Requi s i t es and Suf f i c i ency of  Wr i t i ng

185k114 Si gnat ur e of  Memor andum
185k115. 1 Necessi t y.

Onl y i f  t he par t i es cannot  possi bl y per f or m t he agr eement  wi t hi n one year  does t he
st at ut e of  f r auds appl y and r equi r e a wr i t i ng,  s i gned by t he char ged par t y.   6 West ' s
Del . C.  § 2714( a) .

[ 7]  Li mi t ed Li abi l i t y  Compani es 14

241E - - - -
241Ek14 Oper at i ng agr eement .

Li mi t ed Li abi l i t y  Company ( LLC)  Act  gener al l y al l ows par t i es t o enf or ce unwr i t t en,
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unsi gned LLC agr eement s.   6 West ' s Del . C.  § 18- 101( 7) .

[ 8]  St at ut es 223. 1

361 - - - -
361VI  Const r uct i on and Oper at i on

361VI ( A)  Gener al  Rul es of  Const r uct i on
361k223 Const r uct i on wi t h Ref er ence t o Ot her  St at ut es

361k223. 1 I n gener al .

Whenever  possi bl e,  consi st ency i s pr esumed bet ween r ecent  l egi s l at i on and pr e-
exi st i ng l aw.

[ 9]  St at ut es 223. 1

361 - - - -
361VI  Const r uct i on and Oper at i on

361VI ( A)  Gener al  Rul es of  Const r uct i on
361k223 Const r uct i on wi t h Ref er ence t o Ot her  St at ut es

361k223. 1 I n gener al .

Laws ar e assumed t o be cumul at i ve,  not  dest r uct i ve of  ot her  l aws.

[ 10]  St at ut es 212. 1

361 - - - -
361VI  Const r uct i on and Oper at i on

361VI ( A)  Gener al  Rul es of  Const r uct i on
361k212 Pr esumpt i ons t o Ai d Const r uct i on

361k212. 1 Knowl edge of  l egi s l at ur e.

[ See headnot e t ext  bel ow]

[ 10]  St at ut es 223. 1

361 - - - -
361VI  Const r uct i on and Oper at i on

361VI ( A)  Gener al  Rul es of  Const r uct i on
361k223 Const r uct i on wi t h Ref er ence t o Ot her  St at ut es

361k223. 1 I n gener al .

[ See headnot e t ext  bel ow]

[ 10]  St at ut es 223. 2( . 5)

361 - - - -
361VI  Const r uct i on and Oper at i on

361VI ( A)  Gener al  Rul es of  Const r uct i on
361k223 Const r uct i on wi t h Ref er ence t o Ot her  St at ut es

361k223. 2 St at ut es Rel at i ng t o t he Same Subj ect  Mat t er  i n Gener al
361k223. 2( . 5)  I n gener al .
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I t  i s  assumed t hat  when t he Gener al  Assembl y enact s a l at er  st at ut e i n an ar ea
cover ed by a pr i or  st at ut e,  i t  has i n mi nd t he pr i or  st at ut e,  and t hus st at ut es on
t he same subj ect  must  be const r ued t oget her  so t hat  ef f ect  i s  gi ven t o ever y
pr ovi s i on unl ess t her e i s an i r r econci l abl e conf l i c t  bet ween t he st at ut es.

[ 11]  St at ut es 158

361 - - - -
361V Repeal ,  Suspensi on,  Expi r at i on,  and Revi val

361k158 I mpl i ed r epeal  i n gener al .

Repeal  by i mpl i cat i on i s not  f avor ed.

[ 12]  St at ut es 159

361 - - - -
361V Repeal ,  Suspensi on,  Expi r at i on,  and Revi val

361k159 I mpl i ed r epeal  by i nconsi st ent  or  r epugnant  act .

Cour t s ar e r el uct ant  t o f i nd r epeal  by i mpl i cat i on even when t he l at er  st at ut e i s
not  ent i r el y har moni ous wi t h t he ear l i er  one.

[ 13]  St at ut es 159

361 - - - -
361V Repeal ,  Suspensi on,  Expi r at i on,  and Revi val

361k159 I mpl i ed r epeal  by i nconsi st ent  or  r epugnant  act .

[ See headnot e t ext   *1150  bel ow]

[ 13]  St at ut es 223. 1

361 - - - -
361VI  Const r uct i on and Oper at i on

361VI ( A)  Gener al  Rul es of  Const r uct i on
361k223 Const r uct i on wi t h Ref er ence t o Ot her  St at ut es

361k223. 1 I n gener al .

I f  t wo st at ut es conf l i c t  somewhat ,  cour t s must ,  i f  possi bl e,  r ead t hem so as t o
gi ve ef f ect  t o bot h,  unl ess t he t ext  or  l egi s l at i ve hi st or y of  t he l at er  st at ut e
shows t hat  t he l egi s l at ur e i nt ended t o r epeal  t he ear l i er  one and si mpl y f ai l ed t o do
so expr essl y.

[ 14]  Const i t ut i onal  Law 2470

92 - - - -
92XX Separ at i on of  Power s

92XX( C)  Judi c i al  Power s and Funct i ons
92XX( C) 2 Encr oachment  on Legi s l at ur e

92k2470 I n gener al .
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Cour t s wi l l  not  do by j udi c i al  i mpl i cat i on what  t he Gener al  Assembl y i t sel f  has
decl i ned t o do by expr ess l egi s l at i on.

[ 15]  Fr auds,  St at ut e Of  122. 5

185 - - - -
185I X Oper at i on and Ef f ect  of  St at ut e

185k122. 5 Oper at i on as t o r i ght s or  r emedi es i n gener al .

[ See headnot e t ext  bel ow]

[ 15]  Li mi t ed Li abi l i t y  Compani es 14

241E - - - -
241Ek14 Oper at i ng agr eement .

Li mi t ed Li abi l i t y  Company ( LLC)  Act  does not  pr ecl ude appl i cat i on of  t he st at ut e of
f r auds t o LLC agr eement s,  and t hus t he st at ut e of  f r auds appl i es t o LLC agr eement s.
6 West ' s Del . C.  §§ 18- 101 et  seq,  2714( a) .

*1151  Cour t  Bel ow:   Cour t  of  Chancer y of  t he St at e of  Del awar e i n and f or  New
Cast l e Count y,  C. A.  No.  1884.

Upon appeal  f r om t he Cour t  of  Chancer y.     AFFIRMED.

Col l i ns J.  Sei t z,  Jr .  and Br adl ey R.  Ar onst am of  Connol l y Bove Lodge & Hut z,  LLP,
Wi l mi ngt on,  DE;   Davi d C.  Fr eder i ck ( ar gued) ,  Scot t  H.  Angst r ei ch and Scot t  K.
At t away of  Kel l og,  Huber ,  Hansen,  Todd,  Evans & Fi gel ,  PLLC,  Washi ngt on,  DC,  f or
appel l ant .

Jon E.  Abr amczyk and John P.  Di Tomo of  Mor r i s,  Ni chol s,  Ar sht  & Tunnel l ,  LLP,
Wi l mi ngt on,  DE;   Andr ew L.  Fr ey ( ar gued) ,  Char l es A.  Rot hf el d,  Andr ew H.  Schapi r o and
Hannah Y. S.  Chanoi ne of  Mayer  Br own,  LLP,  New Yor k Ci t y,  f or  appel l ee.

*1152  Bef or e STEELE,  Chi ef  Just i ce,  HOLLAND,  and JACOBS,  Just i ces.

STEELE,  Chi ef  Just i ce:

Br i an Ol son,  t he pl ai nt i f f  bel ow appel l ant ,  c l ai ms t hat  hi s i nvest i ng par t ner s
or al l y amended t hei r  LLC' s compensat i on pr ovi s i ons.   The Vi ce Chancel l or  hel d t hat
Ol son f ai l ed t o pr ove an amendment ,  and t hat  t he st at ut e of  f r auds appl i es t o LLC
oper at i ng agr eement s,  maki ng t he al l eged or al  amendment  nonenf or ceabl e.   Ol son
asser t s t hat  appl y i ng t he st at ut e of  f r auds t o LLC agr eement s cont r avenes t he Gener al
Assembl y ' s i nt ent  t o gi ve LLC agr eement s maxi mum ef f ect .   Because t he t r i al  cour t
commi t t ed no l egal  er r or  and t he r ecor d suppor t s t he Vi ce Chancel l or ' s cont r act ual
i nt er pr et at i on,  we AFFIRM.

FACTS AND PROCEDURAL HISTORY

Andr eas Hal vor sen,  Davi d Ot t ,  and Ol son wor ked t oget her  at  Ti ger  Management ,  a
hedge f und.   I n ear l y 1999,  Hal vor sen l ef t  Ti ger  Management  and cont act ed Ol son and
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Ot t  about  f or mi ng a new hedge f und,  Vi k i ng Gl obal .

I. The February 1999 Meeting and the "Cap and Comp" Agreement

I n Febr uar y 1999,  Hal vor sen,  Ol son,  and Ot t  or al l y agr eed upon Vi k i ng' s f undament al
oper at i ng t er ms.   They agr eed t hat  t he t hr ee f ounder s woul d oper at e Vi k i ng,  and
di v i de al l  of  i t s  pr of i t s annual l y.   I f  any one of  t hem l ef t  Vi k i ng,  he woul d r ecei ve
onl y hi s capi t al  account  bal ance and ear ned compensat i on.   ( FN1)

II. Formation of the Viking Entities

To car r y on t he Vi k i ng busi ness,  t he f ounder s cr eat ed t hr ee Del awar e ent i t i es:   ( 1)
Vi k i ng Gl obal  Per f or mance LLC t o col l ect  Vi k i ng' s per f or mance f ees;   ( 2)  Vi k i ng
Gl obal  I nvest or s LP t o pay Vi k i ng' s expenses,  empl oy Vi k i ng' s st af f ,  ent er  i nt o
oper at i onal  cont r act s on Vi k i ng' s behal f ,  and col l ect  management  f ees;   and ( 3)
Vi k i ng Gl obal  Par t ner s LLC t o ser ve as t he gener al  par t ner  f or  I nvest or s.   They
execut ed cer t i f i cat es of  f or mat i on on Apr i l  8,  1999,  and f i l ed t hem wi t h t he
Secr et ar y of  St at e of  Del awar e t he next  day.

III. Operating Agreements for the Viking Entities

Ol son di r ect ed Vi k i ng' s counsel  t o dr af t  oper at i ng agr eement s f or  t he Vi k i ng
ent i t i es.   I n Apr i l  1999,  Vi k i ng' s counsel  pr ovi ded t he f i r st  dr af t s of  t he oper at i ng
agr eement s f or  I nvest or s,  Par t ner s,  and Per f or mance.   These l ong- f or m oper at i ng
agr eement s r ef l ect ed t he f ounder s '  ear l i er  or al  agr eement s.

Vi k i ng' s counsel ,  at  Ol son' s di r ect i on,  al so dr af t ed shor t - f or m oper at i ng
agr eement s f or  I nvest or s,  Par t ner s,  and Per f or mance.   ( FN2)   Af t er  Ol son r equest ed,
and counsel  made,  a f ew modi f i cat i ons,  t he t hr ee f ounder s s i gned al l  t hr ee shor t - f or m
agr eement s.   ( FN3)   The shor t - f or m oper at i ng  *1153  agr eement s do not  cont ai n al l  of
t he t er ms agr eed upon by t he f ounder s at  t he Febr uar y meet i ng,  but  each shor t - f or m
agr eement  does pr ovi de t hat  a depar t i ng member  wi l l  r ecei ve onl y hi s capi t al  account
bal ance and accr ued compensat i on.

Af t er  t he f ounder s execut ed t he shor t - f or m agr eement s,  Ol son and Vi k i ng' s at t or neys
cont i nued t o r ef i ne t he l ong- f or m agr eement s.   They pr oduced mor e t han a dozen dr af t s
bet ween Apr i l  1999 and Oct ober  1,  1999 when Vi k i ng was l aunched.   As a r esul t  of  a
pot ent i al  di sput e wi t h an empl oyee,  t he f ounder s deci ded t o super sede t he Per f or mance
shor t - f or m agr eement ,  by s i gni ng t he Per f or mance l ong- f or m agr eement ,  dat ed Sept ember
28,  1999.   The f ounder s never  s i gned l ong- f or m oper at i ng agr eement s f or  I nvest or s and
Par t ner s,  however ,  t he unsi gned I nvest or s and Par t ner s l ong- f or m agr eement s,  and t he
si gned Per f or mance l ong- f or m agr eement  al l  pr ovi de t hat  a depar t i ng member  of  Vi k i ng
wi l l  r ecei ve onl y hi s capi t al  account  bal ance and accr ued compensat i on.

IV. Founders and the Earnout Provision

I n mi d- 1999,  Ol son pr oposed t hat  a new ent i t y,  Vi k i ng Gl obal  Founder s LLC,  pay a
f ounder  an ear nout  upon hi s depar t ur e f r om Vi ki ng.   Ol son di d not  expl ai n t he det ai l s
of  t he ear nout  at  t he f ounder s '  f i r st  meet i ng,  but  Hal vor sen and Ot t  consi der ed t he
i dea i nt er est i ng,  and t he t hr ee f ounder s l ef t  t he i ssue open f or  di scussi on.   ( FN4)
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Ol son cont i nued t o di r ect  Vi k i ng' s at t or neys,  who pr epar ed ni ne dr af t s of  t he
Founder s oper at i ng agr eement  over  r oughl y a year  and a hal f .   The dr af t  agr eement
pr ovi ded t hat  each f ounder  woul d r ecei ve a decl i ni ng per cent age of  hi s i nt er est  i n
Vi k i ng f or  s i x year s upon r et i r ement  or  deat h ( t he ear nout  pr ovi s i on) .   Dur i ng t he
dr af t i ng pr ocess,  Ol son never  di scussed changes t o t he Founder s agr eement .   ( FN5)
Bet ween 1999 and 2001,  Hal vor sen and Ot t  r ecei ved sever al  dr af t s of  t he Founder s
agr eement ,  but  Hal vor sen and Ot t  never  di scussed t he dr af t s or  t he ear nout  concept
wi t h Ol son af t er  meet i ng br i ef l y i n t he summer  of  1999.   None of  t he t hr ee f ounder s
ever  s i gned a Founder s oper at i ng agr eement ,  and Hal vor sen and Ot t  t est i f i ed t hat  t hey
never  r eached an agr eement  wi t h,  or  made pr omi ses t o,  Ol son r egar di ng t he Founder s
ear nout  concept .

Out si de counsel ,  at  Ol son' s di r ect i on,  f i l ed a cer t i f i cat e of  f or mat i on f or
Founder s on Sept ember  28,  1999.   Ol son al so i nst r uct ed Founder s t o become a member  of
Per f or mance,  and di r ect ed cer t ai n por t i ons of  t he f ounder s '  year  2000 t o 2005
r esi dual  i ncome t hr ough Founder s.

V. Renegotiation of Compensation Percentages

By t he end of  2001,  when Ol son' s compensat i on di ssat i sf i ed hi m,  Hal vor sen r ef used
t o pay hi m mor e,  and Ol son announced hi s exi t  f r om Vi ki ng.   Hal vor sen and Ol son
deci ded t o negot i at e a mut ual l y accept abl e sol ut i on t hat  decr eased Hal vor sen' s shar e
and i ncr eased Ol son' s shar e of  Vi k i ng pr of i t s.

*1154  Ol son admi t t ed t hat  t he t hr ee f ounder s di d not  di scuss how t he changes i n
compensat i on per cent ages woul d af f ect  t he ear nout  pr ovi s i on he cl ai ms was agr eed t o
or  t hei r  pur por t ed ent i t l ement  t o t he f ai r  val ue of  Founder s.   Hal vor sen and Ot t
t hought  t hat  t hese changes woul d onl y af f ect  annual  compensat i on.   Bot h Hal vor sen and
Ot t  t est i f i ed t hat  t hey woul d never  have agr eed t o i ncr ease Ol son' s r et i r ement
benef i t s wi t hout  r equi r i ng hi m t o st ay at  Vi k i ng f or  a subst ant i al  per i od of  t i me.
Ot her wi se,  Ol son coul d have i mmedi at el y wal ked away wi t h a subst ant i al  amount  of
addi t i onal  money,  wi t hout  conveyi ng any cor r espondi ng addi t i onal  benef i t  f or  Vi k i ng.

VI. The Liquidation Agreement

On November  1,  2002,  Hal vor sen,  Ol son,  and Ot t  s i gned a l et t er  agr eement  t o gover n
any f ut ur e l i qui dat i on of  t he Vi k i ng ent i t i es.   The l i qui dat i on agr eement  r ef er ences
t he " Li mi t ed Li abi l i t y  Company Agr eement  f or  VGFounder s,  as amended f r om t i me t o
t i me. "    The f ounder s di d not  di scuss t he Founder s agr eement  f or  anot her  t wo year s.

VII. The Founders Agreement and Earnout Resurface

Dani el  Cahi l l ,  who became Vi ki ng' s pr esi dent  i n 2003,  di scover ed t he dr af t  Founder s
agr eement  i n t he summer  of  2004.   The ear nout  pr ovi s i on sur pr i sed hi m,  because t he
f ounder s had t ol d hi m on sever al  occasi ons t hat  empl oyees woul d onl y get  pai d whi l e
t hey wer e act i vel y empl oyed at  Vi k i ng.   Cahi l l  al so t est i f i ed t hat  Ol son had t ol d hi m
sever al  t i mes t hat  a depar t i ng Vi k i ng f ounder  coul d onl y r ecei ve hi s capi t al  account
bal ance and accr ued compensat i on.   Cahi l l  met  wi t h Hal vor sen,  Ol son,  and Ot t ,  al l  of
whom t ol d Cahi l l  t hat  t hey had not  r eached an agr eement  r egar di ng an ear nout .   ( FN6)

Fr om Jul y 2004 unt i l  November  2004,  Cahi l l  l i s t ed Founder s on meet i ng agendas,  so
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t he management  commi t t ee coul d r esol ve open quest i ons about  Founder s.   Ol son r ecei ved
t he agendas and at t ended most  of  t he meet i ngs,  but  never  r ai sed any quest i ons
r egar di ng Founder s and never  c l ai med t hat  Hal vor sen,  Ot t ,  and he had agr eed t o t he
ear nout  pr ovi s i on i n t he Founder s agr eement .

VI I I .  Ol son' s Per sonal  Fi nanci al  St at ement s

I n 2003 and 2004,  Ol son pr epar ed per sonal  f i nanci al  st at ement s set t i ng f or t h hi s
net  wor t h.   As hi s i nt er est  i n t he Vi k i ng ent i t i es i n 2003 and 2004,  Ol son l i s t ed t he
amount  of  hi s capi t al  account  bal ance,  but  di d not  l i s t  t he val ue of  t he equi t y
( ei t her  t hr ough a f ai r  val ue anal ysi s or  an ear nout  concept )  t o whi ch he now cl ai ms
he i s ent i t l ed.   Ol son r epr esent ed hi s s i gned per sonal  f i nanci al  st at ement  as bot h
cor r ect  and compl et e.

I X.  Ol son' s Di sappoi nt ment  and Sabbat i cal

At  t he end of  2004,  Ol son expr essed di sappoi nt ment  wi t h hi s por t f ol i o r et ur ns and
hi s r ol e at  Vi k i ng.   I n Mar ch 2005,  Ol son i nf or med Hal vor sen,  Ot t ,  and Cahi l l  of  hi s
deci s i on t o t ake a s i x mont h sabbat i cal .   Ol son ment i oned t hat  he mi ght  l i ke t o
t r ansi t i on i nt o anot her  r ol e at  Vi k i ng,  such as r unni ng a separ at el y managed f und.
Ol son al so t ol d Cahi l l ,  however ,  t hat  he mi ght  not  r et ur n t o Vi k i ng.

* 1155  X.  Vi k i ng Ter mi nat es Ol son

Vi ki ng di d not  r epl ace Ol son i nst ead,  Vi k i ng shut  down hi s por t f ol i o,  and Hal vor sen
i nst r uct ed Cahi l l  t o det er mi ne what  r ol e Ol son coul d pl ay upon hi s r et ur n.   Cahi l l ,
al ong wi t h ot her  member s of  Vi k i ng' s management ,  concl uded t hat  a separ at e Ol son
oper at ed f und woul d not  best  ser ve Vi k i ng and i t s i nvest or s.   Cahi l l  al so concl uded
t hat  Vi k i ng oper at ed mor e ef f i c i ent l y wi t hout  Ol son.

Af t er  di scussi ng Cahi l l ' s  f i ndi ngs,  t he management  commi t t ee unani mousl y det er mi ned
t hat  Vi k i ng had no pl ace f or  Ol son.   At  a meet i ng on August  29,  2005,  Hal vor sen and
Ot t  i nf or med Ol son t hat  he woul d not  be r et ur ni ng t o Vi k i ng af t er  hi s sabbat i cal .
Ol son t hen asked about  Founder s f or  t he f i r st  t i me i n s i x year s.   Hal vor sen t ol d
Ol son t hat  t hey had not  gi ven any t hought  t o Founder s.   On hi s depar t ur e,  Vi k i ng pai d
Ol son over  $100 mi l l i on,  r epr esent i ng hi s 2005 compensat i on and hi s capi t al  account s
i n each Vi k i ng ent i t y.

XI .  Ol son Sues Vi k i ng i n t he Cour t  of  Chancer y

On Januar y 12,  2006,  Ol son f i l ed sui t  i n t he Cour t  of  Chancer y seeki ng,  among ot her
t hi ngs,  t o col l ect  t he mul t i - year  ear nout  he cl ai ms Vi k i ng owes hi m under  t he
unsi gned Founder s oper at i ng agr eement .   Ol son asser t ed t he f ol l owi ng cl ai ms:   ( 1)
br each of  cont r act ;   ( 2)  br each of  f i duci ar y dut y;   ( 3)  c i v i l  conspi r acy;   ( 4)  r i ght
t o f ai r  val ue and i nt er est  i n t he Vi k i ng ent i t i es pur suant  t o 6 Del. C. § 18- 604 and
6 Del. C. § 17- 604;   ( 5)  unj ust  enr i chment ;   ( 6)  account i ng;   ( 7)  equi t abl e est oppel ;
and ( 8)  pr omi ssor y est oppel .

XI I .  Summar y Judgment  i n Favor  of  Vi k i ng on t he Cont r act  Cl ai m

The par t i es f i l ed cr oss mot i ons f or  summar y j udgment .   On Oct ober  22,  2008,  t he
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Vi ce Chancel l or  gr ant ed Vi k i ng summar y j udgment  on Ol son' s br each of  cont r act  c l ai m.

The Vi ce Chancel l or  f i r st  f ound t hat  t he st at ut e of  f r auds appl i es t o LLC oper at i ng
agr eement s.   The Del awar e st at ut e of  f r auds st at es t hat  par t i es must  r educe t o
wr i t i ng,  and t he def endi ng par t y must  have si gned,  any agr eement  t hat  cannot  be
compl et ed wi t hi n one year  f r om i t s maki ng.   ( FN7)   The Vi ce Chancel l or  hel d t hat  t he
st at ut e of  f r auds pr event s enf or cement  of  or al  LLC agr eement s t hat  r equi r e mor e t han
one year  t o compl et e.   ( FN8)

Second,  t he Vi ce Chancel l or  f ound t hat  " al l  amount s except  t he f i r st  ear nout
payment  cannot  possi bl y be cal cul at ed unt i l  af t er  one year  f ol l owi ng t he al l eged
agr eement "  and t hat  " subst ant i ve obl i gat i ons and r est r i ct i ons ext endi ng f or  mul t i pl e
year s woul d be pl aced on [ Hal vor sen]  and Ot t  by t he unsi gned Founder s oper at i ng
agr eement . "   ( FN9)   Thus,  t he Vi ce Chancel l or  concl uded t hat  t he ear nout  pr ovi s i on i n
t he unsi gned Founder s oper at i ng agr eement  f el l  wi t hi n t he st at ut e of  f r auds and,
t hus,  was unenf or ceabl e.

*1156  Thi r d,  t he Vi ce Chancel l or  det er mi ned t hat  Ol son di d not  sat i sf y t he
mul t i pl e- wr i t i ngs except i on t o t he st at ut e of  f r auds.   The Vi ce Chancel l or  f ound t hat
t he l i qui dat i on agr eement  di d not  unambi guousl y r ef er ence t he unsi gned Founder s
oper at i ng agr eement .   ( FN10)   The Vi ce Chancel l or  f ur t her  f ound t hat  none of  t he
document s Ol son i dent i f i es c l ear l y r ef er  t o ei t her  t he unsi gned Founder s oper at i ng
agr eement  or  t he ear nout  pr ovi s i on.   The Vi ce Chancel l or  concl uded t hat  " [ w] i t hout  a
cl ear  and speci f i c  r ef er ence i n a s i gned wr i t i ng t o t he unsi gned Founder s oper at i ng
agr eement  cont ai ni ng t he ear nout  pr ovi s i on,  t her e i s i nsuf f i c i ent  evi dence t o br i ng
t he Founder s oper at i ng agr eement  under  t he umbr el l a of  t he mul t i pl e wr i t i ngs
except i on. "   ( FN11)   Thus,  t he Vi ce Chancel l or  hel d t hat  t he unsi gned Founder s
agr eement  v i ol at es t he one- year  r ul e of  t he st at ut e of  f r auds and gr ant ed summar y
j udgment  i n f avor  of  Vi k i ng on Ol son' s br each of  cont r act  c l ai m.

XIII. Olson Limited to His "Cap and Comp"

Ther eaf t er ,  t he par t i es submi t t ed pr et r i al  br i ef s and t he Vi ce Chancel l or  hel d a
si x- day t r i al  on Ol son' s r emai ni ng cl ai ms i n November  and December  2008.   The par t i es
submi t t ed post - t r i al  br i ef s and engaged i n post - t r i al  ar gument  on Febr uar y 17,  2009.
At  t r i al  and i n hi s br i ef s,  Ol son f ocused on hi s pur por t ed ent i t l ement  t o f ai r  val ue
f or  hi s i nt er est  i n t he Vi k i ng ent i t i es.   Vi k i ng pr oved,  and Ol son admi t t ed,  t hat  t he
Vi ki ng f ounder s had agr eed t hat  a depar t i ng f ounder  woul d r ecei ve onl y hi s capi t al
account  bal ance and accr ued compensat i on.   ( FN12)   The Vi ce Chancel l or  f ound t hat
Ol son di d not  pr ove t hat  any ot her  agr eement  super seded t he " cap and comp"  agr eement .
Rat her ,  t he Vi ce Chancel l or  hel d t hat  " [ w] hi l e t her e i s v i r t ual l y no evi dence,
out si de of  Ol son' s own t est i mony,  t hat  t he f ounder s i nt ended t o depar t  f r om t he ' cap
and comp'  agr eement ,  t her e i s subst ant i al  evi dence t hat  Vi k i ng cont i nued t o act  i n
conf or mi t y wi t h t he ' cap and comp'  agr eement  bef or e and af t er  t he f or mat i on of
Founder s. "   ( FN13)   Thus,  t he Vi ce Chancel l or  concl uded t hat  Ol son coul d not  col l ect
t he f ai r  val ue of  hi s owner shi p i nt er est  i n any of  t he Vi k i ng ent i t i es,  but  onl y hi s
capi t al  account  bal ance and accr ued compensat i on.   ( FN14)

XIV. Olson Appeals

On appeal ,  Ol son ar gues t hat  we must  r emand hi s ( 1)  br each- of - cont r act  and ( 2)
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f ai r - val ue cl ai ms,  bot h of  whi ch t he Cour t  of  Chancer y er r oneousl y r ej ect ed.   Ol son
asser t s t hat  t he Vi ce Chancel l or  er r ed by gr ant i ng Vi k i ng' s mot i on f or  summar y
j udgment  on Ol son' s cont r act  c l ai m,  because ( 1)  t he st at ut e of  f r auds does not  appl y
t o LLC oper at i ng agr eement s and,  ( 2)  even i f  i t  does,  Ol son sat i sf i ed t he mul t i pl e-
wr i t i ngs except i on t o t he st at ut e of  f r auds.   Ol son cl ai ms t hat ,  under  t he Founder s
oper at i ng agr eement  ear nout  pr ovi s i on,  Vi k i ng must  pay hi m a mul t i -  *1157  year
ear nout  of  hi s i nt er est  i n t he ent er pr i se,  or ,  al t er nat i vel y,  pay hi m t he f ai r  val ue
of  hi s owner shi p.

DISCUSSION

I. Olson's Fair-Value and Breach-of-Contract Claims

Ol son cl ai ms t hat  t he unsi gned Founder s oper at i ng agr eement  ent i t l es hi m t o an
ear nout ,  and t hat  i f  we f i nd t hat  ( 1)  t he st at ut e of  f r auds does not  appl y t o LLC
agr eement s or  t hat  ( 2)  even i f  appl i cabl e t he st at ut e of  f r auds does not  bar  Ol son' s
br each- of - cont r act  c l ai m,  t hen we must  r emand f or  a t r i al  on hi s cont r act  c l ai m,
because t he Vi ce Chancel l or  gr ant ed Vi k i ng summar y j udgment  on t hat  c l ai m.   Ol son
f ur t her  cont ends t hat  even i f  t he f ounder s di d not  agr ee t o an equi t y ear nout ,
Sect i on 18- 604 of  t he LLC Act  and 6 Del. C. § 17- 604 ent i t l e hi m t o t he f ai r  val ue of
hi s i nt er est  i n Vi k i ng.

Ol son cl ai ms t hat  t he f ounder s agr eed t o a di st r i but i on of  t hei r  Vi k i ng equi t y
shar es,  and t hat  t hey f or med Founder s f or  t hat  pur pose.   By gr ant i ng summar y j udgment
on t he cont r act  c l ai m,  Ol son asser t s t he Vi ce Chancel l or  skewed t he out come of
Ol son' s f ai r - val ue cl ai m,  because t hat  r ul i ng pr ecl uded " evi dence t hat  went  ' t o t he
ver y hear t  of  [ Ol son' s]  case and mi ght  wel l  have af f ect ed t he out come of  t he t r i al . '
"   ( FN15)   Thus,  Ol son ur ges,  we must  r emand hi s f ai r - val ue cl ai m.

Af t er  t he Vi ce Chancel l or  gr ant ed summar y j udgment  i n f avor  of  Vi k i ng on Ol son' s
cont r act  c l ai m,  t he t r i al  cour t  hel d a s i x- day t r i al  on Ol son' s r emai ni ng cl ai ms.
The Vi ce Chancel l or  f ound t hat  no ot her  agr eement  super seded t he f ounder s '  " cap and
comp"  agr eement ,  and t her ef or e,  Ol son i s ent i t l ed t o payment  under  onl y t hat
pr ovi s i on.

[ 1] [ 2]  We r evi ew t he Vi ce Chancel l or ' s f act ual  f i ndi ngs f ol l owi ng a bench t r i al  f or
c l ear  er r or .   ( FN16)   " When t he f act ual  f i ndi ngs ar e based on det er mi nat i ons
r egar di ng t he cr edi bi l i t y  of  wi t nesses,  t he def er ence al r eady r equi r ed by t he c l ear l y
er r oneous st andar d of  appel l at e r evi ew i s enhanced. "   ( FN17)

A. Olson's Fair-Value Claim

[ 3]  Ol son cont ends t hat  Vi k i ng owes hi m t he f ai r  val ue of  hi s equi t y i nt er est ,  and
t hat  we must  r emand t hi s f ai r  val ue cl ai m f or  a new t r i al .   Under  Sect i on 18- 604 of
t he Del awar e LLC Act ,  a r esi gni ng member  of  an LLC " i s ent i t l ed t o r ecei ve . . .  t he
f ai r  val ue of  such member ' s l i mi t ed l i abi l i t y  company i nt er est , "  unl ess t he LLC
agr eement  pr ovi des ot her wi se.   ( FN18)   Under  6 Del. C. § 17- 604,  a wi t hdr awi ng
par t ner  of  a l i mi t ed par t ner shi p " i s ent i t l ed t o r ecei ve . . .  t he f ai r  val ue of  such
par t ner ' s par t ner shi p i nt er est , "  unl ess t he par t ner shi p agr eement  pr ovi des ot her wi se.
Ol son admi t s t hat  t he f ounder s or i gi nal l y agr eed t hat  a depar t i ng member  woul d onl y
r ecei ve hi s " cap and comp. "    Thus,  f or  Ol son t o succeed on hi s f ai r - val ue cl ai m,  he
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had t o pr ove t hat  t he f ounder s amended t hei r  or i gi nal  " cap and comp"  agr eement .

The Vi ce Chancel l or  f ound t hat  t he f ounder s never  super seded t he or i gi nal  " cap and
comp"  agr eement .   The evi dence subst ant i al l y  suppor t i ng t hi s f i ndi ng i ncl udes t hat
t he f ounder s agr eed on t he " cap and comp"  pr i nci pl e because of  t hei r   *1158
exper i ence at  Ti ger ;   al l  t he l ong- f or m and shor t - f or m oper at i ng agr eement s adher e t o
t he " cap and comp"  pr i nci pl e;   t he f ounder s never  s i gned t he dr af t  Founder s agr eement
t hat  cont ai ned t he ear nout  pr ovi s i on;   t he f ounder s di d not  di scuss t he ear nout
pr ovi s i on when t hey r enegot i at ed t hei r  compensat i on per cent ages;   Ol son coul d have
l ef t  Vi k i ng i mmedi at el y af t er  t he r enegot i at i on wi t h a subst ant i al  amount  of
addi t i onal  money,  yet  wi t hout  obl i gat i on t o conf er  any addi t i onal  cor r espondi ng
benef i t  t o Vi k i ng;   Ol son t ol d Cahi l l  on sever al  occasi ons t hat  Vi k i ng' s f ounder s
wer e onl y ent i t l ed t o t hei r  " cap and comp"  upon depar t i ng f r om Vi ki ng;   al l  t hr ee
Vi ki ng f ounder s t ol d Cahi l l  t hat  t hey never  agr eed t o an ear nout ;   no one di scussed
t he Founder s agr eement  or  t he ear nout  pr ovi s i on,  even t hough Cahi l l  l i s t ed Founder s
on t he management  commi t t ee meet i ng agendas f or  sever al  mont hs;   Smi t h t est i f i ed t hat
he bel i eved t hat  t he Vi k i ng f ounder s never  agr eed t o an ear nout  and or  f i nal i zed t he
dr af t  Founder s oper at i ng agr eement ;   Ol son di d not  l i s t  on hi s 2003 and 2004 per sonal
f i nanci al  st at ement s t he val ue of  t he equi t y t hat  he now cl ai ms t o have i n t he Vi k i ng
ent er pr i se;   and Ol son di d not  br i ng up t he al l eged ear nout  unt i l  August  29,  2005,
when Hal vor sen and Ot t  t ol d hi m t hat  he coul d not  r et ur n t o Vi k i ng.   Ver y l i t t l e,  i f
any,  evi dence- - out si de of  Ol son' s t est i mony- - i ndi cat es t hat  Vi k i ng' s f ounder s
depar t ed f r om t he " cap and comp"  agr eement .

Ol son cl ai ms t hat ,  by gr ant i ng summar y j udgment  on Ol son' s cont r act  c l ai m,  t he Vi ce
Chancel l or  pr event ed onl y consi der at i on of  t he evi dence suppor t i ng Ol son' s f ai r - val ue
cl ai m.   Ol son bases hi s ar gument  on t he f act  t hat  t he Vi ce Chancel l or ' s post - t r i al
opi ni on does not  di scuss t he l i qui dat i on agr eement  or  t he t est i mony r el at ed t o i t .
Ol son cont ends t hat  t he l i qui dat i on agr eement ,  whi ch t he f ounder s s i gned,  evi dences
t he f ounder s '  deci s i on not  t o sur r ender  t hei r  equi t y i nt er est s.

Gr ant i ng summar y j udgment  on Ol son' s cont r act  c l ai m di d not  af f ect  t he Vi ce
Chancel l or ' s consi der at i on of  Ol son' s f ai r - val ue cl ai m.   Nor  di d t hat  r ul i ng pr event
Ol son f r om i nt r oduci ng any evi dence at  t r i al .   I n f act ,  Ol son at t empt ed t o pr ove,  and
t he Vi ce Chancel l or  addr essed i n hi s post - t r i al  opi ni on,  t he exi st ence of  an ear nout
or  ot her  equi t y- di st r i but i on scheme t hat  depar t ed f r om t he par t i es '  " cap and comp"
agr eement .

Al t hough t he Vi ce Chancel l or  di d not  di scuss t he l i qui dat i on agr eement  speci f i cal l y
i n hi s post - t r i al  opi ni on,  t hat  f act  of f er s l i t t l e,  i f  any,  suppor t  f or  Ol son' s c l ai m
t hat  t he f ounder s agr eed t o an equi t y payout .   The l i qui dat i on agr eement  mer el y
r ef er s t o t he oper at i ng commi t t ees and agr eement s.   ( FN19)   The Vi ce Chancel l or
*1159  di d not  l i mi t  Ol son' s use of  t he l i qui dat i on agr eement  at  t r i al .   Ther ef or e,
we uphol d t he Vi ce Chancel l or ' s f i ndi ngs t hat  t he Vi k i ng f ounder s never  depar t ed f r om
t he or i gi nal  " cap and comp"  agr eement  and t hat  Vi k i ng does not  owe Ol son an equi t y
payout .   These f i ndi ngs wer e not  c l ear l y er r oneous.

B. Olson's Breach-of-Contract Claim

[ 4]  Ol son al so c l ai ms t hat  Vi k i ng owes hi m a mul t i - year  ear nout  under  t he ear nout
pr ovi s i on i n t he Founder s agr eement .   Ol son asser t s t hat  i f  ( 1)  t he st at ut e of  f r auds
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does not  appl y t o LLC agr eement s or  ( 2)  t he st at ut e of  f r auds does not  bar  Ol son' s
br each- of - cont r act  c l ai m,  t hen we must  r emand hi s cont r act  c l ai m f or  a new t r i al ,
because t he Vi ce Chancel l or  er r oneousl y di sposed of  Ol son' s cont r act  c l ai m on summar y
j udgment .   Ol son i s wr ong even i f  we f i nd t hat  t he Vi ce Chancel l or  r ul ed i ncor r ect l y
on t he st at ut e of  f r auds i ssues,  we need not  r emand Ol son' s cont r act  c l ai m,  because
t he Vi ce Chancel l or ' s st at ut e of  f r auds r ul i ngs di d not  af f ect  t he out come.

The Vi ce Chancel l or  r ej ect ed a necessar y el ement  of  Ol son' s cont r act  c l ai m when he
f ound,  as f act ,  t hat  t he f ounder s never  super seded t he or i gi nal  " cap and comp"
agr eement .   To succeed on hi s cont r act  c l ai m,  Ol son woul d have t o pr ove t hat  Vi k i ng' s
f ounder s agr eed t o depar t  f r om t he or i gi nal  " cap and comp"  agr eement ,  and t hat  t hey
agr eed t o t he ear nout  pr ovi s i on i n t he dr af t  Founder s agr eement .   Obvi ousl y,  Ol son
cannot  est abl i sh t hi s el ement  of  hi s c l ai m,  because t he Vi ce Chancel l or  has al r eady
f ound- - wi t h subst ant i al  evi dent i ar y suppor t - - t o t he cont r ar y.   The Vi ce Chancel l or ' s
f act ual  r ul i ng i s not  c l ear l y wr ong,  f or  whi ch r eason we need not  r emand Ol son' s
cont r act  c l ai m.

II. The Statute of Frauds and LLC Agreements

Ol son next  c l ai ms t hat  t he Vi ce Chancel l or ' s hol di ng t hat  t he st at ut e of  f r auds
appl i es t o LLC oper at i ng agr eement s,  i s  i r r econci l abl e wi t h t he Del awar e LLC Act .
Ol son asser t s t hat  t he pol i cy and t ext  of  t he Del awar e LLC Act  pr ecl ude t he
appl i cat i on of  t he st at ut e of  f r auds t o LLC oper at i ng agr eement s.

[ 5]  We must  deci de,  as a mat t er  of  f i r st  i mpr essi on,  whet her  t he st at ut e of  f r auds
appl i es t o LLC agr eement s.   We have of t en decl i ned t o deci de an i ssue t hat  does not
af f ect  a case' s di sposi t i on,  but  t hi s i ssue i s one t hat  coul d consi der abl y i mpact  t he
dr af t i ng and enf or cement  of  LLC agr eement s.   For  t hi s r eason and because t hi s i ssue
i nvol ves a quest i on of  l aw and st at ut or y const r uct i on,  we pr oceed t o r evi ew i t  de
novo.  ( FN20)

[ 6]  The Del awar e st at ut e of  f r auds,  whi ch t he Gener al  Assembl y enact ed over  a
cent ur y ago,  bar s t he enf or cement  of  an agr eement  " t hat  i s  not  t o be per f or med wi t hi n
t he space of  one year  f r om t he maki ng t her eof , "  unl ess i t  i s  ( 1)  wr i t t en and ( 2)
si gned by t he par t y agai nst  whom t he agr eement  i s t o be enf or ced.   ( FN21)   Onl y i f
t he par t i es cannot  possi bl y per f or m t he agr eement  wi t hi n one year  does t he st at ut e of
f r auds appl y and r equi r e a wr i t i ng,  s i gned by t he char ged par t y.   ( FN22)

*1160  [ 7]  The Del awar e LLC Act  seeks " t o gi ve maxi mum ef f ect  t o t he pr i nci pl e of
f r eedom of  cont r act  and t o t he enf or ceabi l i t y  of  l i mi t ed l i abi l i t y  company
agr eement s. "   ( FN23)   To t hat  end,  t he Del awar e LLC Act  al l ows " wr i t t en,  or al  or
i mpl i ed"  LLC agr eement s.   ( FN24)   The Del awar e LLC Act  al so pr ovi des t hat  " [ a]
l i mi t ed l i abi l i t y  company i s not  r equi r ed t o execut e i t s l i mi t ed l i abi l i t y  company
agr eement "  and t hat  " [ a]  l i mi t ed l i abi l i t y  company i s bound by i t s l i mi t ed l i abi l i t y
company agr eement  whet her  or  not  t he l i mi t ed l i abi l i t y  company execut es t he l i mi t ed
l i abi l i t y  company agr eement . "   ( FN25)   Thus,  t he Del awar e LLC Act  gener al l y al l ows
par t i es t o enf or ce unwr i t t en,  unsi gned LLC agr eement s.

[ 8] [ 9] [ 10]  I n t hi s case,  we must  det er mi ne whet her  par t i es t o a Del awar e LLC
agr eement  may enf or ce an unsi gned or  unwr i t t en LLC agr eement  t hat  woul d r equi r e mor e
t han a year  t o compl et e.   We must  adher e t o t he r ul es of  st at ut or y const r uct i on and,
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whenever  possi bl e,  pr esume consi st ency bet ween r ecent  l egi s l at i on and pr e- exi st i ng
l aw.   ( FN26)   " Laws ar e assumed t o be cumul at i ve,  not  dest r uct i ve of  ot her  l aws. "
( FN27)   We " assume[  ]  t hat  when t he Gener al  Assembl y enact s a l at er  st at ut e i n an
ar ea cover ed by a pr i or  st at ut e,  i t  has i n mi nd t he pr i or  st at ut e, "  and t hus,
" st at ut es on t he same subj ect  must  be const r ued t oget her  so t hat  ef f ect  i s  gi ven t o
ever y pr ovi s i on unl ess t her e i s an i r r econci l abl e conf l i c t  bet ween t he st at ut es. . . . "
( FN28)

[ 11] [ 12] [ 13]  The Del awar e LLC Act  does not  addr ess t he r el at i onshi p bet ween LLC
agr eement s and t he st at ut e of  f r auds.   Ol son ar gues,  however ,  t hat  t he pol i cy and
pr ovi s i ons of  t he LLC Act  evi dence t he Gener al  Assembl y ' s i nt ent  t o pr ecl ude t he
st at ut e of  f r auds f r om LLC agr eement s.   I t  i s  possi bl e,  as a t heor et i cal  mat t er ,  t hat
t he st at ut e of  f r auds may not  appl y t o LLC agr eement s,  as a r esul t  of  t he LLC Act ' s
i mpl i ed r epeal  of  t he st at ut e of  f r auds.   But ,  r epeal  by i mpl i cat i on i s not  f avor ed.
( FN29)   We have l ong r ecogni zed t hat  " unl ess i t  i s  expr essl y so pr ovi ded,  one act
does not  or di nar i l y  r epeal  anot her ,  i f  bot h,  i n whol e or  i n par t ,  can be const r ued
t oget her . "   ( FN30)   We ar e " r el uct ant  t o f i nd r epeal  by i mpl i cat i on even when t he
l at er  st at ut e i s not  ent i r el y har moni ous wi t h t he ear l i er  one, "  and " [ i ] f  t wo
st at ut es conf l i c t  somewhat ,  [ we]  must ,  i f  possi bl e,  r ead t hem so as t o gi ve ef f ect  t o
bot h,  unl ess t he t ext  or  l egi s l at i ve hi st or y of  t he l at er  st at ut e shows t hat  [ t he
l egi s l at ur e]  i nt ended t o r epeal  t he ear l i er  one and si mpl y f ai l ed t o do so
expr essl y. "   ( FN31)

*1161  A. The LLC Act and Statute of Frauds Operate Together

Based on t he r ul es of  st at ut or y const r uct i on,  we must ,  i f  possi bl e,  const r ue t he
LLC Act  and t he st at ut e of  f r auds t oget her .   Ol son ar gues t hat  t he Del awar e LLC Act ' s
expr ess i nt ent  t o gi ve maxi mum ef f ect  t o LLC agr eement s pr ecl udes t he st at ut e of
f r auds f r om appl y i ng t o t hose agr eement s,  because t he conf l i c t  bet ween t he under l y i ng
i nt ent  of  t he LLC Act  and t he st at ut e of  f r auds r ender s t hem i r r econci l abl e.

We di sagr ee because we can const r ue t he LLC Act  and t he st at ut e of  f r auds t oget her .
We,  t her ef or e,  we must  gi ve ef f ect  t o bot h st at ut es.   The st at ut e of  f r auds does not
conf l i c t  wi t h t he LLC Act  anymor e t han t he st at ut e of  f r auds gener al l y conf l i c t s wi t h
cont r act s.   The LLC Act  does not  guar ant ee enf or cement  of  al l  or al  or  i mpl i ed LLC
agr eement s.   Rat her ,  t he LLC Act ,  l i ke many ot her  cont r act s,  t r eat s LLC agr eement s by
per mi t t i ng or al ,  wr i t t en,  or  i mpl i ed agr eement s.   The LLC Act ' s expl i c i t  r ecogni t i on
of  or al  and i mpl i ed LLC agr eement s does not  pr ecl ude t he st at ut e of  f r auds.   Rat her ,
such l egi s l at i ve r ecogni t i on i ndi cat es t hat  an LLC agr eement  oper at es l i ke any ot her
or al ,  wr i t t en,  or  i mpl i ed cont r act ,  i . e. ,  i t  r equi r es compl i ance wi t h t he st at ut e of
f r auds.

The st at ut e of  f r auds does not  cont r avene t he l egi s l at i ve pol i cy of  gi v i ng " maxi mum
ef f ect "  t o LLC agr eement s.   The LLC Act  cannot - - and has not - - r ender ed LLC agr eement s
i mper vi ous t o al l  ot her  r ul es and l aws r el at i ng t o cont r act  l aw.   I n no way does t he
LLC Act  l i mi t  t he t ypes of  subst ant i ve agr eement s t hat  cont r act i ng par t i es may ent er .
The Gener al  Assembl y di d not  c l ear l y i ndi cat e any i nt ent  t o advance t hi s unl i kel y
obj ect i ve.

B. The LLC Act's Text and Legislative History do not Remove LLC Agreements from the
Scope of the Statute of Frauds
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We wi l l  f i nd an i mpl i ed r epeal  onl y i f  t he Gener al  Assembl y c l ear l y i nt ended LLC
agr eement s t o be i nsul at ed f r om t he oper at i on of  t he st at ut e of  f r auds.   Ol son cl ai ms
t hat  t he st at ed pol i cy of  gi v i ng " maxi mum ef f ect "  t o enf or ceabi l i t y  of  LLC agr eement s
cl ear l y i ndi cat es t he Gener al  Assembl y ' s i nt ent  t o r emove LLC agr eement s f r om t he
scope of  t he st at ut e of  f r auds.   We di sagr ee;   nei t her  t he LLC Act ' s t ext ,  nor  i t s
l egi s l at i ve hi st or y suppor t s t hat  i nt ent .

The l egi s l at i ve hi st or y of  t he LLC Act  does not  demonst r at e t he Gener al  Assembl y ' s
i nt ent  t o pl ace LLC agr eement s out si de of  t he st at ut e of  f r auds.   When t he Gener al
Assembl y or i gi nal l y enact ed t he LLC Act  i n 1992,  i t  onl y per mi t t ed wr i t t en LLC
agr eement s.   ( FN32)   I n 1995,  t he Gener al  Assembl y amended t he LLC Act  t o per mi t  " any
agr eement ,  wr i t t en or  or al . "   ( FN33)   I n 2007,  t he Gener al  Assembl y f ur t her  expanded
t he LLC Act  t o al l ow " i mpl i ed"  LLC agr eement s.   ( FN34)   I n i t s cur r ent  f or m,  Sect i on
18- 101( 7)  of  t he LLC Act  pr ovi des t hat  LLC agr eement s may be " wr i t t en,  or al  or
i mpl i ed. "   ( FN35)

Admi t t edl y,  t hese amendment s t o Sect i on 18- 101( 7)  c l ear l y i ncr ease t he cont r act i ng
par t i es '  f l exi bi l i t y  t o ent er  i nt o LLC oper at i ng agr eement s.   But ,  t he amendment s do
not  evi dence any i nt ent  by Gener al  Assembl y t o r emove LLC agr eement s f r om t he r each
of  t he st at ut e of  f r auds.   I f  anyt hi ng,  t hese amendment s i ndi cat e t he exact  opposi t e.
The Gener al  Assembl y woul d have added an expl i c i t  pr ovi s i on dur i ng t he cour se of  any
of  t hei r   *1162  ser i al  amendment s,  had i t  i nt ended t o pl ace LLC agr eement s out si de
t he st at ut e of  f r auds.   The Gener al  Assembl y has t he aut hor i t y,  of  whi ch i t  i s  wel l
awar e,  t o excl ude LLC agr eement s f r om t he oper at i on of  t he st at ut e of  f r auds i f  i t  so
chooses.   ( FN36)   Rat her  t han speci f i cal l y doi ng so,  however ,  t he Gener al  Assembl y
deci ded t o per mi t  mor e types of  cont r act s under  t he LLC Act .   We wi l l  not  pr esume t he
Gener al  Assembl y ' s i nt ent  t o cr eat e a l egal  r esul t  t hat  i t  omi t t ed t o speci f y- -
par t i cul ar l y wher e,  as her e,  i t  r epeat edl y amended a st at ut e and had mul t i pl e
oppor t uni t i es t o c l ar i f y i t s i nt ent  as wi t h t he LLC Act .   By pr ovi di ng t hat  LLC
agr eement s can be " wr i t t en,  or al  or  i mpl i ed, "  we can i nf er  onl y t hat  t he Gener al
Assembl y i nt ended t o gi ve " maxi mum ef f ect "  t o LLC agr eement s by t r eat i ng t hem
si mi l ar l y t o most  ot her  cont r act s.

We i nf er  f r om t he pol i cy st at ed i n Sect i on 18- 1101( b)  t hat  t he Gener al  Assembl y
i nt ended t he LLC Act  t o gi ve maxi mum ef f ect  t o t he enf or ceabi l i t y  of  LLC agr eement s.
The Gener al  Assembl y of f er ed t he l i mi t ed l i abi l i t y  company as an al t er nat i ve t o t he
cor por at e f or m f or  ent r epr eneur s and i nvest or s.   I n keepi ng wi t h t hi s l egi s l at i ve
i nt ent ,  we const r ue t he " maxi mum ef f ect "  of  LLC agr eement s as al l owi ng gover nance
t er ms not  per mi t t ed under  t he mor e r est r i ct i ve cor por at e par adi gm.   I t  i s  i n t hat
sense t hat  t he Gener al  Assembl y i nt ended t o gi ve " maxi mum ef f ect "  t o t he LLC,
busi ness ent i t y f or mat i on and agr eement .

[ 14] [ 15]  Because we can const r ue t he st at ut e of  f r auds and t he LLC Act  t oget her  and
t he Gener al  Assembl y di d not  c l ear l y i nt end t he LLC Act  t o r ender  t he st at ut e of
f r auds i nappl i cabl e,  t her e i s no i mpl i ed r epeal  of  t he st at ut e of  f r auds.   As t he
Vi ce Chancel l or  st at ed,  t he st at ut e of  f r auds shoul d " pr ot ect  def endant s agai nst
unf ounded or  f r audul ent  c l ai ms t hat  woul d r equi r e per f or mance over  an ext ended per i od
of  t i me. "   ( FN37)   The l egi s l at ur e enact ed t he st at ut e of  f r auds over  a cent ur y ago,
and i t s pur pose r emai ns val i d.   I f  t he Gener al  Assembl y i nt ends t o l i mi t  t he
appl i cat i on of  t he st at ut e of  f r auds by r emovi ng LLC agr eement s f r om i t s scope,  t he
Gener al  Assembl y must  say so expl i c i t l y .   " [ We]  wi l l  not  do by j udi c i al  i mpl i cat i on
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what  t he Gener al  Assembl y i t sel f  has decl i ned t o do by expr ess l egi s l at i on. "   ( FN38)
Accor di ngl y,  we hol d t hat  t he Del awar e LLC Act  does not  pr ecl ude appl i cat i on of  t he
st at ut e of  f r auds t o LLC agr eement s.   Ther ef or e,  t he st at ut e of  f r auds appl i es t o LLC
agr eement s,  and t he Vi ce Chancel l or  cor r ect l y so hel d.

III. The Statute of Frauds and the Multiple-Writings Exception

Ol son does not  c l ai m t hat  t he st at ut e of  f r auds i s appl i cabl e t o t he ear nout
pr ovi s i on of  t he dr af t  Founder s agr eement .   What  he does cl ai m i s t hat  t he unsi gned,
dr af t  Founder s agr eement  and t he si gned l i qui dat i on agr eement  sat i sf i ed t he
" mul t i pl e- wr i t i ngs"  except i on t o t he st at ut e of  f r auds.   Because t he Vi ce Chancel l or
cor r ect l y f ound t hat  t he f ounder s never  super seded t he " cap and comp"  agr eement ,
*1163. t hat  r ender ed Ol son unabl e t o est abl i sh a necessar y el ement  of  hi s cont r act
c l ai m.   Ther ef or e,  we decl i ne t o addr ess t hi s i ssue.

CONCLUSION

We hol d t hat  t he Vi ce Chancel l or  di d not  c l ear l y er r oneousl y concl ude t hat  t he
Vi ki ng f ounder s never  depar t ed f r om t he or i gi nal  " cap and comp"  agr eement ,  and t hat
t hey wer e not  obl i gat ed t o pay Ol son an ear nout  or  t he f ai r  val ue of  hi s i nt er est  i n
Vi k i ng.   We f ur t her  hol d t hat  t he Del awar e LLC Act  does not  expl i c i t l y  r emove LLC
agr eement s f r om t he appl i cat i on of  t he st at ut e of  f r auds.   Ther ef or e,  t he st at ut e of
f r auds appl i es t o LLC agr eement s.

For  t he f or egoi ng r easons,  we AFFIRM t he j udgment  of  t he Cour t  of  Chancer y.

( FN1. )  Hal vor sen,  Ol son,  and Ot t  f or f ei t ed l ar ge sums of  money af t er  r esi gni ng f r om
Ti ger  Management  because of  i t s  def er r ed compensat i on syst em.   They deci ded t hat
Vi k i ng woul d pay out  al l  t he pr of i t s annual l y t o avoi d t he per cei ved unf ai r ness of
Ti ger  Management ' s def er r ed compensat i on syst em.   Hal vor sen,  Ol son,  and Ot t  al l
t est i f i ed t hat  t hey agr eed t o t hi s " cap and comp"  agr eement .

( FN2. )  Counsel  dr af t ed shor t - f or m oper at i ng agr eement s because,  i n Apr i l  1999,
counsel  was r ef i ni ng t he l ong- f or m oper at i ng agr eement s and t he Vi k i ng ent i t i es
needed oper at i ng agr eement s t o ent er  i nt o a r eal  est at e l ease and open bank
account s.   Counsel  speci f i cal l y dr af t ed t he shor t - f or m oper at i ng agr eement s
consi st ent  wi t h t he cor e pr i nci pl es of  Vi k i ng.

( FN3. )  The f ounder s execut ed t he shor t - f or m oper at i ng agr eement s f or  I nvest or s and
Par t ner s on May 10,  1999,  and t he shor t - f or m oper at i ng agr eement  f or  Per f or mance on
Sept ember  8,  1999.

( FN4. )  Ol son t est i f i ed t hat  a mont h or  t wo l at er  t he t hr ee f ounder s hel d a second
meet i ng t o di scuss t he ear nout  concept ,  wher e he di st r i but ed a t er m sheet  t o
Hal vor sen and Ot t  about  t hat  pr ovi s i on.   Hal vor sen and Ot t  bot h t est i f i ed t hat  t hey
had never  seen t hi s t er m sheet  bef or e l i t i gat i on.

( FN5. )  Many of  t hese changes di f f er ed si gni f i cant l y f r om t he t er m sheet  Ol son cl ai ms
he showed Hal vor sen and Ot t .

( FN6. )  Br i an Smi t h,  Vi k i ng' s Chi ef  Fi nanci al  Of f i cer ,  al so t est i f i ed at  t r i al  t hat
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he bel i eved t he t hr ee f ounder s never  agr eed t o an ear nout  and t hat  t hey had never
f i nal i zed t he Founder s agr eement .

( FN7. )  6 Del. C. § 2714( a) .

( FN8. )  The Vi ce Chancel l or  omi t t ed t he wor d " or al , "  wher e he st at es t hat  " i f  an LLC
agr eement  cont ai ns a pr ovi s i on or  mul t i pl e pr ovi s i ons whi ch cannot  possi bl y be
per f or med wi t hi n one year ,  such pr ovi s i on or  pr ovi s i ons ar e unenf or ceabl e. "   Olson
v. Halvorsen, 982 A. 2d 286,  2008 WL 6745401,  at  * 3 ( Del . Ch.  Oct .  22,  2008) .   Thi s
hol di ng,  r ead l i t er al l y,  pr event s enf or cement  of  any LLC agr eement  t hat  r equi r es
mor e t han one year  t o per f or m,  even i f  i n wr i t i ng and si gned.   We expect  t hat  t he
Vi ce Chancel l or  mi st akenl y omi t t ed t he wor d " or al , "  because hi s di scussi on
ot her wi se compor t s wi t h our s.

( FN9. )  Olson, 982 A. 2d 286,  2008 WL 6745401,  at  * 5.

( FN10. )  The Vi ce Chancel l or  st at ed t hat  "  ' Li mi t ed Li abi l i t y  Company Agr eement '  i s  a
gener i c phr ase and t her e i s no addi t i onal  i nf or mat i on,  such as a dat e or
di st i ngui shi ng t er ms,  t o ai d i n det er mi ni ng whet her  t he l i qui dat i on agr eement
r ef er s t o t he unsi gned Founder s l ong- f or m document  or  an or al  oper at i ng agr eement
f or  Founder s. "   Id.

( FN11. )  Id. at  * 6.

( FN12. )  The Vi ce Chancel l or  st at ed t hat  t he st at ut e of  f r auds does not  make t he " cap
and comp"  agr eement  unenf or ceabl e,  because i t  i s  possi bl e t hat  t he " cap and comp"
agr eement  coul d be compl et ed wi t hi n one year .

( FN13. )  Olson v. Halvorsen, 2009 WL 1317148,  at  * 9 ( Del . Ch.  May 13,  2009) .

( FN14. )  The Vi ce Chancel l or  f ound t hat  Ol son' s ot her  c l ai ms al l  f ai l ed as wel l .

( FN15. )  Barrow v. Abramowicz, 931 A. 2d 424,  429 ( Del . 2007) .

( FN16. )  Homestore, Inc. v. Tafeen, 888 A. 2d 204,  217 ( Del . 2005)

( FN17. )  Cede & Co. v. Technicolor, Inc., 758 A. 2d 485,  491 ( Del . 2000) .

( FN18. )  6 Del. C. § 18- 604.

( FN19. )  Sect i on 1( a)  of  t he Li qui dat i on Agr eement ,  ent i t l ed " Li qui dat i on
Responsi bi l i t i es, "  pr ovi des,  i n par t ,  t he f ol l owi ng:

Upon t he occur r ence of  a Li qui dat i on Event  ( as def i ned bel ow) ,  t he under si gned
par t i es agr ee t hat  al l  power  and aut hor i t y gr ant ed t o ( i )  t he oper at i ng commi t t ee
of  VGPer f or mance under  t he Li mi t ed Li abi l i t y  Company Agr eement  of  VGPer f or mance,  as
amended f r om t i me t o t i me,  ( i i )  t he oper at i ng commi t t ee of  VGFounder s under  t he
Li mi t ed Li abi l i t y  Company Agr eement  of  VGFounder s,  as amended f r om t i me t o t i me,
( i i i )  t he oper at i ng commi t t ee of  VGPar t ner s under  t he Li mi t ed Li abi l i t y  Company
Agr eement  of  VGPar t ner s,  as amended f r om t i me t o t i me,  and ( i v)  t he gener al  par t ner
of  VGI nvest or s under  t he Li mi t ed Par t ner shi p Agr eement  of  VGI nvest or s,  as amended
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f r om t i me t o t i me ( col l ect i vel y,  t he " Oper at i ng Agr eement s" )  and appl i cabl e l aw
shal l  vest  wi t h you t o t he ext ent  necessar y t o car r y out  t he pr ompt  and or der l y
wi ndi ng- up l i qui dat i on and di ssol ut i on of  t he Vi k i ng Ent i t i es i n accor dance wi t h
t he Oper at i ng Agr eement s,  t he gover ni ng document s appl i cabl e t o t he Af f i l i at ed
Funds and appl i cabl e l aw ( t he " Li qui dat i on Responsi bi l i t i es" ) .

*1163_  ( FN20. )  State v. Fletcher, 974 A. 2d 188,  192 ( Del . 2009) .

( FN21. )  6 Del. C. § 2714( a) .

( FN22. )  Haveg Corp. v. Guyer, 211 A. 2d 910,  912 ( Del . 1965) .

( FN23. )  6 Del. C. § 18- 1101( b) .

( FN24. )  The Del awar e LLC Act  st at es,  i n per t i nent  par t ,  t hat  "  ' [ l ] i mi t ed l i abi l i t y
company agr eement '  means any agr eement  ( whet her  r ef er r ed t o as a l i mi t ed l i abi l i t y
company agr eement ,  oper at i ng agr eement  or  ot her wi se)  wr i t t en,  or al  or  i mpl i ed,  of
t he member  or  member s as t o t he af f ai r s of  a l i mi t ed l i abi l i t y  company and t he
conduct  of  i t s  busi ness. "   6 Del. C. § 18- 101( 7) .

( FN25. )  Id.

( FN26. )  Hubbard v. Dunkleberger, 659 A. 2d 227,  1995 WL 131789,  at  * 6 ( Del .  Mar .  16,
1995)  ( Or der )  ( quot i ng Du Pont v. Du Pont, 87 A. 2d 394,  399 ( 1952) ) .

( FN27. )  Id.

( FN28. )  Fletcher, 974 A. 2d at  193 ( quot i ng State Dept. of Labor v. Minner, 448 A. 2d
227,  229 ( Del . 1982) ) .

( FN29. )  Hubbard, 659 A. 2d 227,  1995 WL 131789,  at  * 6 ( quot i ng Du Pont, 87 A. 2d at
399) .

( FN30. )  Id.

( FN31. )  Fletcher, 974 A. 2d at  194 ( quot i ng Sut her l and,  Statutory Construction §
23. 09 at  338 ( 5t h ed.  1991) ) .

( FN32. )  68 Del. Laws ch.  434,  § 1 ( 1992) .

( FN33. )  70 Del. Laws ch.  75,  § 3 ( 1995) .

( FN34. )  76 Del. Laws ch.  105,  § 1 ( 2007) .

( FN35. )  6 Del. C. § 18- 101( 7) .

( FN36. )  The Gener al  Assembl y expr essl y st at es t hat  t he LLC Act  pr evai l s over  t wo
ot her  sect i ons of  t he Del awar e Code.   Speci f i cal l y,  Sect i on 18- 1101( g)  pr ovi des
t hat  " Sect i ons 9- 406 and 9- 408 of  t hi s t i t l e do not  appl y t o any i nt er est  i n a
l i mi t ed l i abi l i t y  company,  i ncl udi ng al l  r i ght s,  power s and i nt er est s ar i s i ng under
a l i mi t ed l i abi l i t y  company agr eement  or  t hi s chapt er .   Thi s pr ovi s i on pr evai l s
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over  §§ 9- 406 and 9- 408 of  t hi s t i t l e. "   6 Del. C. § 18- 1101( g) .

( FN37. )  Olson, 982 A. 2d 286,  2008 WL 6745401,  at  * 3.

( FN38. )  Fletcher, 974 A. 2d at  194.
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